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the $100 machine—the most highly | eames typewriter 
on the market—yours for 17 cents a day! ; 
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“The Adjustable Paper Fin- 
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Yours for 17 Cents 
a Day! 
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is the plan in a nutshell. 

The result has been such a deluge of applications for 
machines that we are simply astounded. 

he demand comes from people of all classes, all ages, 
all occupations. 

The majority of inquiries has come Some geeete of 
known financial standing who were attracted by the 
novelty of the proposition. An impressive demonstration 
of the immense pen of the Oliver Typewriter, 

A startling confirmation of our belief that the Era of 
Universal Typewriting is at hand. 
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OLIVER 
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The Oliver Typewriter is a money-maker right from the 
word “go”! Soeasyto run that beginners soon get in 
the “expert” class. Harn as zoe learn. Let the machine 
pay the 77 cents a day—and all adove that is yours. 

herever you are, there’s work to be done and money to 
be made by using the Oliver. The business world is call- 
ing for Oliver operators. There are not enough to supply 
the demand. eir salaries are considerably adove those 
of many classes of workers. 


‘¢An Oliver Typewriter in Every Home! ”’ 


That is our battle cry today. We have made the Oliver 
supreme in usefulness and absolutely indispensable in 
business. Nowcomes the conquest ofthe home. __ 

The simplicity and strength of the Oliver fit it for 
family use. It is becoming an important factor in the 
home training of young people. An educator as well asa 
money maker. 

Our new selling plan puts the Oliver on the threshold of 
every home in America. Will you close the door of your 
home or office on this remarkable Oliver opportunity. 

Write for further details of our easy offer and a free 
copy of the new Oliver catalog. Address 


THE OLIVER TYPEWRITER Co. 
69-71 Federal Street Boston, Mass. 
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CROKER 
Tried for Murder ? 


NDEED, and acquitted in triumph. You sit 
enraptured under the spell of his brilliant law- 
yer’s eloquence as you read 


CLASSICS OF THE BAR 
By 
State Senator Alvin V. Sellers of Virginia 


The book contains stories of famous jury trials 
and a compilation of court-room masterpieces 
that you will find more fascinating than fiction, 
and read till the evening lamp burns low. It has 
been termed ‘‘an intellectual mint julep.’”’ You 
hear the Orator Beach, before a jury, lash without 
mercy Henry Ward Beecher in the damage suit 
against him for leading another’s wife astray, and 
you hear the brilliant Tracy in the minister’s de- 
fence. You listen to Delmas in the Thaw case as 
he pictures Evelyn’s journey along the primrose 
path. You hear the South’s greatest orator 
Prentiss before a jury in Kentucky’s greatest mur- 
der trial. You hear Susan B. Anthony’s dramatic 
response to the Court that condemned her. You 
hear Clarence Darrow and Senator Borah in the 
trial of Haywood. You hear Russell pleading for 
O’Donnell, the Irish martyr. You hear Merrick 
in the trial of Surratt for the murder of Lincoln; 
and you stand with the mighty Voorhees as he 
invokes the unwritten law and for two hours 
pleads for the acquittal of a fallen sister’s brother, 
who had killed the one that ‘‘plucked a flower 
from the garden of honor and flung it away ina 
little while withered and dead.” You listen to 
Ingersoll defending the client ‘‘with an intellectual 
horizon and a mental sky.”” You hear Seward, 
James Hamilton Lewis, Senator Rayner and many 
others at the very pinnacle of oratorical endeavor 
—before a jury pleading for human life and 
human liberty. 

It has required years to gather these classics, 
many of which are very rare and cannot be found 
elsewhere. The real temple of oratory has at last 
been invaded, and you revel with genius around 
an intellectual banquet-board, and see in graphic 
pictures the loves, hopes and shattered romances 
that have swayed the destinies of historic charac- 
ters. 

The book is something new, original, unique; is 
illustrated, strongly and handsomely bound; con- 
tains more than 300 pages, and for a limited 
time is sent, prepaid, at Special Introductory price 
of two dollars. 


CLASSIC PUBLISHING CO. 


Department G. B. BAXLEY, GA. 
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THE FIRST GREAT AMERICAN LAWYER TO PLAN A 
STATEMENT OF OUR CORPUS JURIS 
Wilson is the only man in all our history who was a Signer of the Dec- 
laration of Independence, a Member of the United States Constitutional 
Convention, and also a Justice of the Supreme Court of the United States 
[WILSON IS THE CENTRAL FIGURE IN THE ABOVE DETAIL FROM THE 


TRUMBULL PAINTING AT YALE OF THE SIGNERS OF THE 
DECLARATION OF INDEPENDENCE] 
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Memorandum zz re Corpus Furis* 


By Lucien HuGH ALEXANDER 


OF THE PHILADELPHIA BaR 


“Law is the business to which my life is devoted, and 1 should 
show less than devotion if I did not do what in me lies to improve 
it, and, when I perceive what seems to me the ideal of its future, if 
I hesitated to point it out and to press toward it with all my heart.” 


{Mr. Alexander at the outset desires to direct attention to the fact that “the plan’ 


—Ho.LMEs., 


’ 


out- 


lined in this Memorandum (as stated at p. 70 infra), is not his own individually, but is the 
joint product of Professor George W. Kirchwey, Dr. James DeWitt Andrews and himself.] 


HIS memorandum relates to the 
great project urged upon the atten- 
tion of the profession from time to time 
by many of our leading and most prac- 
tical jurists,—a complete and compre- 
hensive statement in adequate perspec- 
tive of the entire body of American law, 
our Corpus Juris. Upon this subject the 
late James C. Carter, inter alia, said:— 


“A statement of thewhole bodyof the law in 
scientific language and in a concise and sys- 
tematic form, at once full, precise and correct, 
would be of priceless value. It would exhibit 





*This Memorandum was in the first instance pre- 
pared for the consideration of one of the Justices of 
the Supreme Court of the United States. It has 
since been elaborated and submitted to many of 
the ablest leaders of the profession for expressions 
of their opinion upon the importance and practica- 
bility of the project. See p. 91, et seq., infra. 

Most of the italics in the nen represent 
the underscoring in the original manuscript of the 
author of the Memorandum. 


the body of the law so as to enable a view to 
be had of the whole and of the relation of the 
several parts and tend to establish and make 
familiar a uniform nomenclature. Such a 
work, well executed, would be the vade mecum 
of every lawyer and every Judge. It would be 
the one indispensable tool of his art. Fortune 
and fame sufficient to satisfy any measure of 
avarice or ambition would be the due reward 
of the man, or men, who should succeed in 
conferring such a boon. It would not, indeed, 
be suitable to be enacted into law for even it 
would wholly fail were its rules made rigidly 
operative upon future cases;—it could proudly 
dispense with any legislative sanction.” 


This subject will be presented under 
two heads :— 


I. The imperative demand through more 
than a century of our history for an adequate 
statement of our Corpus Juris. 


II. A method for the practical achieve- 
ment of the desired result. 
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THE IMPERATIVE DEMAND BY THE PROFESSION 


R.CARTER has by no means stood 

alone among the great leaders of 

the profession in insistence upon the 
vital need of such a work. 

Sir Francis Bacon declared :— 

“* Of the laws of England: I have commended 
them before for the matter, but surely they 
ask much amendment for the form; which 
to reduce and perfect, I hold to be one of the 
greatest dowries that can be conferred upon this 
kingdom.” 

Again, some eighty years ago the im- 
mortal Nathan Dane, chairman of the 
committee of the Continental Congress, 
reporting the Ordinance of 1787 for the 
government of the Northwest Territory, 
but re-echoed Lord Bacon, in 1823, 
asserting :— 

“‘We have in the common and federal law 
the materials for «uniformity. We have a 
national judiciary promoting uniformity. We 
only want a general efficient plan supported 
with energy and national feeling.” 


He also declared :— 


“A serious evil we are fast running into in 
most of our states, this inundation of books 
made in different states and nations, will 
increase until we can shake off more of our 
local notions. Our true course is plain; that 
is, by degrees to make our laws more uni- 
ee” ss 

Three decades earlier James Wilson, 
now deemed by so many to be, from the 
standpoint of things achieved, facile 
princeps among America’s greatest 
statesmen-jurists, not satisfied with his 
inestimable services to the nation in the 
matter of the Declaration of Indepen- 
dence and at other critical periods during 
the stirring times of the Continental 
Congress, and still later in the great 
Constitutional Convention, and again on 


the original bench of the Supreme Court 
of the United States,—not satisfied with 
these and other achievements, monu- 
mental and important as they were, 
and (to quote Mr. Justice Moody) “‘with 
the keen vision of a seer” foreseeing 
future chaos in our judicial system if a 
remedy were not applied, projected the 
great work of which Carter, Dillon and 
others later urged the importance. In- 
deed, Wilson himself commenced the 
“Herculean task,” which unfortunately 
he did not live to complete, but the 
vital need of which has been voiced in 
the most earnest language by the great- 
est of our jurists in the century which 
has intervened. This project, which has 
now staggered the profession for more 
than one hundred years, was (to quote 
Wilson’s own words), ‘‘To form the mass 
of our laws into a body compacted and 
well-proportioned.”’ 

After he had been engaged upon the 
undertaking for a year or two, he made 
a preliminary report upon the status of 
the work, in which, after detailing some 
of his activities in arranging the mate- 
rial, he called attention to the fact that 
he had assembled one thousand, seven 
hundred and two statutes, and said:— 

“Their titles I have entered into a book, 
in the order, usually chronological, in which 
they are recorded. On some of them, espe- 
cially those of an early date, I have made and 
minuted remarks; and have left ample room 
for mote, in the course of my further investi- 
gations. I have also reduced their several 
subjects into an alphabetical order by enter- 
ing them regularly in a commonplace book.” 
[NOTE: Wilson was unalterably opposed to 
an alphabetical arrangement for the work 
itselfi—see infra.] ‘‘ This process required 
time, and care, and a degree of minute 
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drudgery; but it was absolutely requisite to 
the correct execution of the design. How can 
I make a digest of the laws without having 
all the laws upon each head in my view? This 
view can in the first instance be obtained only 
by ranging them in an exact common place.” 


He also declared :— 


“To rank in a correct edition, the several 
laws according to their seniority or in the 
order of the alphabet would, by no means, 
be correspondent to the enlarged plan sig- 
nified by the resolutions of the house. It is 
obvious, and it was certainly expected, that, 
under each head, the different regulations, 
however dispersed at present among numerous 
laws, should in the digest, be collected, in a 
natural series, and reduced to a just form. This 
I deem an indispensable part of my business. 

“But the performance of this indispensable 
part gives rise to a new question. In what 
order should the methodized collections be ar- 
ranged? 

“A chronological order would, from the 
nature of those collections, be impracticable ; 
an alphabetical order would be unnatural and 
unsatisfactory. The order of legitimate sys- 
tem is the only one, which remains. This 
order, therefore, is necessarily brought into 
my contemplation. My own contemplation 
of it has been attended with the just degree 
of diffidence and solicitude. To form the 
mass of our laws into a body compacted and 
well proportioned is a task of no common 
magnitude... . 

“Of this system, I have begun to sketch the 
rough outlines. In finishing them, and in 
filling them up, I mean to avail myself of all 
the assistance which can possibly be derived 
from every example set before me. But, at 
the same time, I mean to pay implicit defer- 
ence to none.” 


He also summed up the situation as 
follows, and in words which are even 
more applicable to the chaotic condi- 
tions of our time than to those of his 
own :— 


“The common law is a part, and, by far, the 
most important part of her (our) system of 
jurisprudence. Statute regulations are in- 
tended only for those cases, comparatively 
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few, in which the common law is defective, 
or to which it is inapplicable: to that law, 
those regulations are properly to be considered 
as a supplement. A knowledge of that law 
should, for this reason, precede, or at least 
accompany the study of those regulations. 

‘““*To know what the common lawwas before 
the making of any statute,’ says my Lord 
Coke,in his familiar but expressive manner, 
‘is the very lock and key to set open the win- 
dows of the statute.’ To lay the statute laws 
before one who knows nothing of the common 
law, amounts, frequently, to much the same 
thing as laying every third or fourth line of 
a deed before one who has never seen the 
residue of it. It would, therefore, be highly 
eligible, that, under each head of the statute 
law, the common law relating to it should be 
introduced and explained. This would be a 
useful commentary on the text of the statute 
law, and would at the same time, form a body 
of the common law reduced into a just and 
regular system.” 


Thus, in 1791, but two years after the 
Constitution went into operation, we 
have the first call in America for an 
orderly statement of the Corpus Juris. 

‘ Continuing this subject, he said:— 


“With such a commentary the digest 
which I shall have the honor of reporting to the 
house will be accompanied. The Constitution 
of the United States and that of Pennsylvania 
[the Pennsylvania Constitution of 1790 
mainly drafted by Wilson] compose the su- 
preme law of the land; they contain and they 
suggest many of the fundamental principles 
of jurisprudence, and must have a governing 
and an extensive influence over almost every 
other part of our legal system. They should, 
therefore, be explained and understood in 
the clearest and most distinct manner,and they 
should be pursued through their numerous 
and important, though remote and widely 
ramified effects. Hence it is proper that they 
also should be attended with a commen- 


tary.” 


It is well to remember that Wilson 
received his general education in the 
Universities of St. Andrews, Glasgow 
and Edinburgh, was the founder of the 
first law school in America and its first 
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professor, and, from a literary view- 
point, was a man of such ability that 
he had for a number of years held the 
chair of literature in the University of 
Pennsylvania. His following remarks 
therefore come weighted with all the 
prestige of the highest literary and pro- 
fessional standing.* Indeed at the time 
he wrote he was serving, by appoint- 
ment of George Washington, as one of 
the first Justices of the Supreme Court 
of the United States, and, as suggested 
by Joseph H. Choate, “might well have 
been made its first Chief Justice.’”’ He 
was tn fact, as also declared by Mr. 
Choate, the first Chief Justice of the 
Nation, having been Chairman of the 
Committee on Appeals of the Conti- 
nental Congress our first and tothat 
time only Federal Court of Appeals. 
Referring to the confused mass of the 
statutes as they existed in his day, 
Wilson said :— 


“They are crowded with multifarious, 
sometimes with heterogeneous and disjointed 
circumstances and materials. Hence the 
obscure, and confused, and embarrassed 
periods of a mile with which the statute books 
are loaded and disgraced.” 


Then he emphasized the importance 
of clearness :— 


“But simplicity and plainness and precision 
should mark the texture of a law. It claims 
the obedience—it should be level to the under- 
standing of all.” 


And declared 


other law 
lows, are 


From the manner in which 


books, as well as statute usually 
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written, it may be supposed that law is, in 
its nature, unsusceptible of the same simplicity 
and clearness as the other sciences. It is 
high time that law should be rescued from this 
injurious imputation.” 


Also asserting :-— 


““As were the divinity and the law, such 
likewise was the philosophy of the schools 
during many ages of darkness and barbarism. 
It was fruitful of words but barren of works, 
and admirably contrived for drawing a veil 
over human ignorance and putting a stop to 
the progress of knowledge. But at last the 
light began to dawn. It has dawned, however, 
much slower upon the law than upon religion 
and philosophy. ‘The laws,’ says the cele- 
brated Becarria, ‘are always several ages 
behind the actual improvement of the nations 
which they govern.’ ”’ 


And again :— 

“Deeply penetrated with the truth and the 
force of these remarks, which are supported 
by the most respectable authorities, I shall 
not justly incur the censure of innovation 
if I express my opinion, that the law should 
be written in the same manner, which we use 
when we write on other subjects, or other sciences. 
This manner has been already adopted with 
success in the Constitution of the United 
States and in that of Pennsylvania.” 


And concerning both, no one could 
speak with more authority, for 
modern research has shown that with 
both James Wilson had had more 
to do in drafting than any other one 
man. 

I wish space permitted quoting more 
in extenso from Wilson's luminous views 
This pre- 
liminary report from which the quota- 


upon this important matter. 


tions are made was presented in August, 
1791, to the Speaker of the Pennsyl 
vania House of Representatives, under 
the auspices of which the work was 
undertaken 

months later (31 December 
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the necessity of creating a great institu- 
tional digest exhibiting the entire Ameri- 
can Corpus Juris, and he offered himself 
to undertake the task if Washington 
could secure the support of Congress. 
Attorney-General Edmund Randolph, 
believing it unwise for a Justice of the 
Supreme Court to engage in the task 
(and then, too, research discloses that 
Randolph himself had on hand a plan 
to secure the publication of a digest of 
Virginia law) opposed Wilson’s proposi- 
tion to have the work executed under 
the authority of Congress. 

Edmund Randolph in his report to 
Washington also declared himself in 
opposition to the suggestion “that a 
single person should execute the work.” 
He expressed his opinion on that point 
as follows :— 


“‘The necessary information can be contrib- 
uted only by a number of able men, differently 
situated in the United States. These men 
can be found; and perhaps their reluctance 
may be overcome, and they may be induced 
to divide the Herculean task among them.” 


But Randolph’s belief that the project 
was one which would ultimately be car- 
ried out is clearly stated, for he de- 
clared :— 


“I believe that the digest will sooner or later 
be attempted ; yet I am sure that the legislature 
will not cordially patronize it, until its neces- 
sity shall be more obvious.” 


Randolph furthermore expressed op- 
position to the throwing of the weight 
of official character into measures, when 
no crisis demands it.’’ This same view 
would in our own day doubtless block 


any movement to have this work ex« 


cuted by a federal commission. A com 
plete statement of our Corpus /wris must 
necessarily deal with both federal and 
state law; many persons would belie ve 
and perhaps rightly, that if the whok 


were produced under the authority of 
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the federal government, an official 
weight of federal authority would be 
given to the treatment of state law, 
which it ought not to have. Then there 
are practical reasons why such a work 
can not successfully be undertaken by 
representatives of nearly fifty different 
state governments. And in addition 
to these practical obstacles, Chief Justice 
Emlin McClain of the Supreme Court 
of Iowa answers those who clamor for 
immediate legislative codification, by 
directing attention to this fact:— 


“It cannot be intrusted to legislation for 
two reasons, first, because legislation is more 
immediately concerned with questions of 
present social and political importance, and 
second, because what is desired is not legisla- 
tion at all, but scientific analysis and exposi- 
tion.” 


Mr. Carter also declared ‘“‘ The work 
would wholly fail if enacted into law and 
made operative upon future cases.” I 
will not take space to discuss this phase 
more in detail, but Wilson’s two letters 
to Washington make clear the great 
importance of a co-ordinated statement 
of the federal and state law composing 
our Corpus Juris. 

Wilson, unaided by Congressional 
sanction, undertook the task as a purely 
individual enterprise, but did not live 
to complete it. From that day to this, 
the works of Kent and Story are the only 
substantial efforts which have been made 
in America along the lines planned by 
Wilson until Andrews’ American Law 
was produced 

The main thought I would here em- 
phasize is that Wilson realized even in 
his day the necessity for a complete, 
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professor, and, from a literary view- 
point, was a man of such ability that 
he had for a number of years held the 
chair of literature in the University of 
Pennsylvania. His following remarks 
therefore come weighted with all the 
prestige of the highest literary and pro- 
fessional standing.* Indeed at the time 
he wrote he was serving, by appoint- 
ment of George Washington, as one of 
the first Justices of the Supreme Court 
of the United States, and, as suggested 
by Joseph H. Choate, “‘might well have 
been made its first Chief Justice.”” He 
was tn fact, as also declared by Mr. 
Choate, the first Chief Justice of the 
Nation, having been Chairman of the 
Committee on Appeals of the Conti- 
nental Congress our first and tothat 
time only Federal Court of Appeals. 
Referring to the confused mass of the 
statutes as they existed in his day, 
Wilson said :— 


“They are crowded with multifarious, 
sometimes with heterogeneous and disjointed 
circumstances and materials. Hence the 
obscure, and confused, and embarrassed 
periods of a mile with which the statute books 
are loaded and disgraced.”’ 


Then he emphasized the importance 
of clearness :— 


“But simplicity and plainness and precision 
should mark the texture of a law. It claims 
the obedience—it should be level to the under- 
standing of all.” 


And declared :— 


“From the manner in which other law 
books, as well as statute laws, are usually 





*Those who desire a closer acquaintance with 
Wilson are referred to Wilson’s Works (Andrews 
edition) Chicago, 1896; to James Wilson and the 
Wilson Doctrine, North American Review, Vol. 183, 
Pp. 971-989; to Py Wilson, Nation Builder, 

reen Bag, Vol. XIX, pp. 1-9; 98-109; 137-146; 


265-276; also to James Wilson in the Atlantic 
Monthly for September, 1889, pp. 316-330, and to 
the Wilson Memorial Volume shortly to be pub- 
lished, sub nomine, ‘‘James Wilson, Nation Builder,” 
and for which the British Ambassador, the Rt. 
Hon. James Bryce, has written the Introduction. 
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written, it may be supposed that law is, in 
its nature, unsusceptible of the same simplicity 
and clearness as the other sciences. It is 
high time that law should be rescued from this 
injurious imputation.” 


Also asserting :— 


“As were the divinity and the law, such 
likewise was the philosophy of the schools 
during many ages of darkness and barbarism. 
It was fruitful of words but barren of works, 
and admirably contrived for drawing a veil 
over human ignorance and putting a stop to 
the progress of knowledge. But at last the 
light began to dawn. It has dawned, however, 
much slower upon the law than upon religion 
and philosophy. ‘The laws,’ says the cele- 
brated Becarria, ‘are always several ages 
behind the actual improvement of the nations 
which they govern.’ ”’ 


And again :— 

“Deeply penetrated with the truth and the 
force of these remarks, which are supported 
by the most respectable authorities, I shall 
not justly incur the censure of innovation 
if I express my opinion, that the law should 
be written in the same manner, which we use 
when we write on other subjects, or other sciences. 
This manner has been already adopted with 
success in the Constitution of the United 
States and in that of Pennsylvania.” 


And concerning both, no one could 
speak with more authority, for 
modern research has shown that with 
both James Wilson had had more 
to do in drafting than any other one 
man. 

I wish space permitted quoting more 
in extenso from Wilson’s luminous views 
upon this important matter. This pre- 
liminary report from which the quota- 
tions are made was presented in August, 
1791, to the Speaker of the Pennsyl- 
vania House of Representatives, under 
the auspices of which the work was 
undertaken. 

Four months later (31 December, 
1791) Wilson forcefully expressed to 
George Washington (in two letters re- 
cently located in the government ar- 
chives in Washington) his conviction of 
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the necessity of creating a great institu- 
tional digest exhibiting the entire Ameri- 
can Corpus Juris, and he offered himself 
to undertake the task if Washington 
could secure the support of Congress. 
Attorney-General Edmund Randolph, 
believing it unwise for a Justice of the 
Supreme Court to engage in the task 
(and then, too, research discloses that 
Randolph himself had on hand a plan 
to secure the publication of a digest of 
Virginia law) opposed Wilson’s proposi- 
tion to have the work executed under 
the authority of Congress. 

Edmund Randolph in his report to 
Washington also declared himself in 
opposition to the suggestion “that a 
single person should execute the work.” 
He expressed his opinion on that point 
as follows :— 


“The necessary information can be contrib- 
uted only by a number of able men, differently 
situated in the United States. These men 
can be found; and perhaps their reluctance 
may be overcome, and they may be induced 
to divide the Herculean task among them.” 


But Randolph’s belief that the project 
was one which would ultimately be car- 
ried out is clearly stated, for he de- 
clared :— 


“I believe that the digest will sooner or later 
be attempted ; yet I am sure that the legislature 
will not cordially patronize it, until its neces- 
sity shall be more obvious.” 


Randolph furthermore expressed op- 
position to the throwing of the weight 
of official character into measures, when 
no crisis demands it.’’ This same view 
would in our own day doubtless block 
any movement to have this work exe- 
cuted by a federal commission. A com- 
plete statement of our Corpus Juris must 
necessarily deal with both federal and 
state law; many persons would believe, 
and perhaps rightly, that if the whole 
were produced under the authority of 
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the federal government, an official 
weight of federal authority would be 
given to the treatment of state law, 
which it ought not to have. Then there 
are practical reasons why such a work 
can not successfully be undertaken by 
representatives of nearly fifty different 
state governments. And in addition 
to these practical obstacles, Chief Justice 
Emlin McClain of the Supreme Court 
of Iowa answers those who clamor for 
immediate legislative codification, by 
directing attention to this fact:— 


“It cannot be intrusted to legislation for 
two reasons, first, because legislation is more 
immediately concerned with questions of 
present social and political importance, and 
second, because what is desired is not legisla- 
tion at all, but scientific analysis and exposi- 
tion.”’ 


Mr. Carter also declared ‘‘ The work 
would wholly fail if enacted into law and 
made operative upon future cases.” I 
will not take space to discuss this phase 
thore in detail, but Wilson’s two letters 
to Washington make clear the great 
importance of a co-ordinated statement 
of the federal and state law composing 
our Corpus Juris. 

Wilson, unaided by Congressional 
sanction, undertook the task as a purely 
individual enterprise, but did not live 
to complete it. From that day to this, 
the works of Kent and Story are the only 
substantial efforts which have been made 
in America along the lines planned by 
Wilson until Andrews’ American Law 
was produced. 

The main thought I would here em- 
phasize is that Wilson realized even in 
his day the necessity for a complete, 
correct statement of ‘‘ the whole body of 
our law in scientific language,” again to 
quote Mr. Carter, but is the only one who 
has attempted it on a complete and 
sufficiently comprehensive scale, for 
the productions of Kent and Story were 
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not only incomplete, but lacked in logical 
arrangement. Andrews is the modern 
editor of Wilson’s Works, and through 
his study of Wilson, caught his spirit and 
the importance of such a great system 
or “ Edifice of Law,’’ based on an ade- 
quate system of logical classification, 
as it has been so aptly termed by Judge 
Dillon (see infra). Yet Andrews’ Ameri- 
can Law, which was the result, is of 
course too condensed to be even an 
approximation of the complete work 
Wilson, Carter and others deemed so 
important, and the production of which 
present day conditions make imperative. 
In my judgment, Andrews’ real achieve- 
ment is his practical application to our 
law as a whole of a logically co-ordinated 
system of classification. It is well at 
this point again to recall the words in our 
own time of that peerless leader of our 
race, the late James C. Carter:— 


“A statement of the whole body of the law 
in scientific language, and in a concise and 
systematic form, at once full, precise and cor- 
rect, would be of priceless value. It would 
exbibit the body of the law so as to enable 
a view to be had of the whole and of the 
relation of the several parts and tend to estab- 
lish and make familiar a uniform nomen- 
clature. Such a work, well executed, would 
be the vade mecum of every lawyer and every 
judge. It would be the one indispensable 
tool of his art. Fortune and fame sufficient 
to satisfy any measure of avarice or ambition 
would be the due reward of the man, or men, 
who should succeed in conferring such a boon. 
It would not, indeed, be suitable to be en- 
acted into law for even it would wholly fail 
were its rules made rigidly operative upon 
future cases: it could proudly dispense with 
any legislative sanction.” 


Other jurists have advocated this 
great cause, but I will refer but to a few. 

In 1888, Henry T. Terry, then of the 
New York Bar, and now located in 
Japan, and a legal scholar and writer 
of great ability, forcefully placed the 
problem before the American Bar Asso- 
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ciation, and in clear and incisive style, 
summed up as follows:— 


“The thing our law needs above all else is a 
complete scientific arrangement of the whole body 
of it. ... There is no scientific and rational 
arrangement based on adequate analysis of 
legal conception, and a logical marshalling 
of the elements exhibited by the analysis. . 
The only way that our law can be kept man- 
ageable and knowable is by its development 
along the lines of principle by having a logical 
framework upon which every special rule can 
be adjusted in its proper place. . . . Theend and 
object of an arrangement is the eminently 
practical one of making the law easy to find, 
and it is barren pedantry to sacrifice this to 
any theoretical excellence of form, yet it is 
important to bear in mind that the practical 
end cannot be attained unless the arrangement 
adopted possesses in a high degree, those char- 
acteristics which make it what, for want of 
a better word, we may call philosophical... . 
If we are to have a place for everything and 
everything in its place the arrangemnt must 
be even severely and inexorably logical.” 


Still later, Judge Dillon in his ‘‘ Laws 
and Jurisprudence ” (p. 346 et seq.) in 
urging “‘tacit codification,”’ as Sir Henry 
Maine termed it, or ‘‘ expository codifi- 
cation,’ as Dean Wigmore has suggested, 
to distinguish it from legislative codi- 
fication, declared :— 


“The materials for such a code already 
exist. A period of development is at some 
time reached in the legal history of every 
people when it is necessary to restate and 
reconstruct their laws. It seems to me that 
we have reached that period. Our materials 
for such restatement and reconstruction, 
which we may, if you please, call a code, are 
ample. They surpass in extent, in abundance, 
in variety, in richness, and above all in adap- 
tation to our wants, any supply that can come 
from foreign sources. 

“What Sir Henry Maine calls ‘tacit cods- 
fication’ is a process which is in constant 
operation, through the labors of Judges and 
text-writers. In this work elementary writers 
of learning and expertence take an important 
part. In the scattered condition of our case- 
law their works are indispensable. When 
judges and text-writers deduce from the 
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cases a principle and formulate it, and that 
formula is stamped with authority, either by 
long usage or judicial sanction, so that the 
Courts do not go behind it to the cases from 
which it was deduced, there you have to this 
extent codification... . 


“‘What is needed is the constructive genius 
and practical wisdom that can take these truly 
rich, invaluable, native but scattered materials, 
—using with a wise and generous electicism 
foreign materials only when the native do 
not exist or the foreign are manifestly superior, 
—and out of all these build an edifice of law, 
primarily designed and adapted to daily use, 
which shall be at once symmetrical, harmo- 
nious—simple and commodious.” 


From the days of Justinian and Tri- 
bonian, Sir Francis Bacon and the Code 
Napoleon, we have been continually 
reminded of the necessity of such a 
statement of our law, yet James Wilson 
was the only one to attempt it, and his 
untimely death prevented its completion. 
The quotations from Dane, Carter, Diilon 
and others during the last century of our 
existence have only served more strongly 
to emphasize the need. The situation 
has been as clearly summed up by James 
Parsons as by anyone, in these words :— 


“The general principles and broad basis on 
which our common law reposes and which 
tacitly guide the decisions of our Courts, should 
be brought to the surface, grouped together, 
subordinated in their several relations and 
contrasted in their differences. If such a 
result could be obtained, the vast area covered 
by the law would present a district set out in 
order in place of a tangled thicket. The true 
bearing of each abstract proposition would 
stand out plainly, because side by side with 
others of a similar nature. The decisions, 
which have radiated from some central case, 
should be classed together and their common 
principles with the qualifications and limi- 
tations extracted. When the various de- 
partments of the law have been regulated, 
grouped and subordinated the elaborate train 
of decisions constituting the bulk of our law 
which has been worked out with consummate 
ability by the masters of the law, will remain 
essentially intact.” 
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The same motive impelled David 
Dudley Field to undertake his vast labors 
under the name of codification. No one 
has summed up more tersely and clearly 
than did he when he said :-— 


“To reduce the bulk, clear out the refuse, 
condense and arrange the residuum, so that 
the people and the lawyer, and the Judge as 
well may know what they have to practise and 
obey—this is codification, nothing more and 
nothing less.” 


For the purposes of this memorandum, 
it is assumed that at the present time, 
those who have made a careful study of 
the subject are substantially unanimous 
that ‘‘ tacit codification ’’—that is ‘‘ ex- 
pository codification’ as distinguished 
from “legislative codification,” is the 
right solution of our present difficulties, 
provided of course the work be done in 
the most thorough manner. Whether 
or not in the fullness of time complete 
legislative codification will result is a 
question which only the far distant 
future can determine. Much will de- 
pend upon how well the work proposed 
by Carter and others is executed. The 
main vice of legislative codification, 
particularly hurried and ill-advised cod- 
ification, seems to be that the moment 
the code or statement of the law is 
enacted into form as the law, that instant 
it becomes a basis for new interpretation 
by the Courts; instead of being an aid 
to the profession, a legislative code 
becomes a new bone of contention. This 
thought was forcibly brought out by 
James C. Carter at the same time he 
declared that “‘ a statement of the whole 
body of the law in scientific language, and 
in a concise and systematic form, at 
once full, precise and correct, would be 
of priceless value,’’ — for of such a com- 
plete thoroughly balanced logical state- 
ment, he said, as heretofore quoted :— 


“It would not, indeed, be suitable to be 
enacted into law, for even it would wholly 
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fail were its rules made rigidly operative upon 
future cases;—it could proudly dispense 
with any legislative sanction.” 


Of the importance of such a work, Mr. 
Justice Holmes has said:— 


“The importance, if it could be obtained 
cannot be overrated.” 


And within a few weeks, another 
Justice of the Supreme Court of the 
United States (Mr. Justice Brewer) has 
emphasized “the great blessing to the 
profession it would be to have such a 
work.’ And so have many other of the 
great leaders of our profession during 
more than a century. 

But no one has arisen and accom- 
plished the task, or indeed undertaken 
it under any systematic plan which 
would seem to insure a complete state- 
ment of our law embodying the best that 
the profession can produce. Yet our 
case-law multiplies and our statute law 
increases with such bewildering rapidity 
that none who reason can doubt that 
eventually but one thing, Judge Dillon’s 
suggested “‘ Edifice of Law, primarily 
designed and adapted to daily use,” 
can prevent ultimate chaos—that chaos 
which is already ‘casting its shadow 
before,” ever year by year making more 
difficult the work of both Bench and Bar. 
In England a similar condition exists 
though by no means as acute, forof course 
there there are not forty-six distinct 
state jurisdictions constantly flooding 
the profession and the public with new 
laws and new judicial decisions, in ad- 
dition to those from the national legis- 
lature and Courts, a large percentage of 
which as precedents are ‘‘ deathless—yet 
valueless.” 

A Justiceof ournational Supreme Court 
has just directed my attention to the 
following from the pen of Julius Hirsch- 
feld in the April, 1909, number of the 
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English publication, The Journal of the 
Society of Comparative Legislation, to 
wit :— 


“In these days, when signs are not wanting 
that England is beginning to occupy herself 
for practical ends with the methods of other 
nations, it may perhaps be not inappropriate 
to call to mind that she still stands alone in 
having done next to nothing towards bringing 
under one roof the vast multitude of scattered 
fragments of her law and moulding the amor- 
phous conglomeration of its rules and prin- 
ciples into something which could go by the 
name of a scientific system. Instead of that, 
she goes on endlessly piling Pelions upon 
Ossas of decisions and statutes, with that most 
grotesque (though indispensable) fiction writ 
large over all, that ‘Everybody is presumed 
to know the law.’ ”’ 


The 1909 President of the American 
Bar Association, Hon. Frederick W. 
Lehmann of St. Louis, within the present 
year has emphasized the situation as 
follows :— . 


“If an American wishes to know the laws 
of his country he must turn to several hun- 
dred volumes of statutes, several thousand 
volumes of reports of adjudicated cases and 
almost as many more volumes of text-books, 
commenting upon and expounding the statutes 
and the cases, . . . but the rule by which he its 
to be governed in any transaction is somewhere 
in that confused mass of legal lore, and it is so 
plain and so simple that it is his own fault if 
he does not find it or does not undersand when 
he has found it.”’ 


And again he says :— 


“The litigant, untrained in the law 
and unused to its mysteries, must bear 
the burden of the blunders of the Court 
and counsel, grievous as these may be.” 

Senator Beveridge has the happy 
faculty of summing up a situation in 
picturesque and effective language. Con- 
cerning conditions in America he most 
truly says :— 


“The multiplication of decisions has reached 
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a point where practice by precedent, to be 
exhaustive, has become impossible; and so 
the problem that confronted the Roman 
emperors and terminated in the Pandects of 
Justinian is now demanding immediate solu- 
tion at the hands of American legislators, 
lawyers and jurists. . . . Scarcely anything 
has yet been done in law, and what has been 
done is so bulky, unorganized and confused, that 
to reduce, rationalize and systematize it is 
the greatest task of all.” 


So also the distinguished General 
Thomas H. Hubbard of New York 
strikes the keynote when he asserts :— 


“Statutes are enacted by thousands each 
year in the federal and state legislatures. 
Judicial decisions do and must increase with 
bewildering rapidity, while Courts are com- 
pelled to deal with multiplying statutes and 
the multiplying decisions of contemporaneous 
Courts and the bulk of the earlier decisions 
which go to make up the common law, and 
must attempt to reconcile all these. Text-books 
treat separate topics with little regard to 
their symmetrical relation to other topics that 
make up the entire body of the law. Lawyers, 
Courts, legislatures and the public are burdened 
with the effort to find what is the law, and to 
apply it. It must be hunted through thickets 
of session laws and reports and digests and 
compilations and text-books.”’ 


Again he declares :— 


“To lessen or remove the burden that now 
exists, and to prevent that burden from being 
again imposed, would confer upon the country 
benefits that can hardly be overestimated. 
Words can not exaggerate the importance of 
such a work.” 


He further says :— 


“It should collect and collate the principles 
that are now scattered through reports, and 
should reduce them to formulas so definite 
and precise that Courts would not go behind 
the formulas to the cases from which they are 
deduced. This would eliminate a mass of 
judicial decisions, in the sense that it would 
reduce them to their proper value. . . . 

“It should also present a framework upon 
which the laws of legislatures and of Courts 
might, in future, be fitted, and tt would metho- 


dize and minimize the manufacture of legis- 
lative law and judicial law... . 

“It is a work of vast importance to the United 
States and to every state of the United States, 
and to every Courtin the United States and 
all its states.” 


So also Hon. Francis Lynde Stetson, 
the President for 1908-9 of the New York 
State Bar Association, calls attention 
to the fact that in December, 1907, Pro- 
fessor Leonhard, the then Kaiser Wil- 
helm lecturer in Columbia University, 
stated that in his opinion such a work 
is ‘‘ the vital need of American law.” 

And Mr. Stetson, speaking for him- 
self, declares :— 


‘“‘As heretofore I have assured you, I share 
your conviction as to ‘the vital importance 
and necessity of the production of a logical and 
philosophical statement of all our law.’ 

“This necessity presses most urgently per- 
haps upon our American Bar, facing an over- 
whelming output of unassimilated opinions 
from thousands of Judges, as well as the frag- 
mentary comments of hundreds of text 
writers, who, with a few fortunate exceptions, 
produce commercial treatises under the 
pressure of commercial need and at the behest 
of commercial publishers, whose commercial 
instinct in this particular prescribes the limits 
for both the profession and the general public.” 


He also asserts :— 


“But the importance of a logical and philo- 
sophical statement of all our law affecting the 
possessions and the person of every sojourner 
in the United Staes, is vital to the public as 
much as to the legal profession, which constitutes 
a part, and only a small part, of the public 
dependent upon it for learned and accurate 
advice. Quite recently it was observed by 
one of the best-known bankers of the world 
that ‘‘the greatest risk in business is the legal 
risk.” The reduction to a minimum of busi- 
ness risks is the mark of business intelligence.” 


And again :— 


“‘No reflecting business man can be indiffer- 
ent to any project promising to diminish the 
greatest of his business risks,law’s uncertainty, 
and to supply for the instruction and pro- 
tection of business men, both independently 
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and through their legal advisers, an accessible 
authoritative and adequate statement of the 
whole law of our land. 

‘‘No such work now exists.” 


Mr. Stetson sums up with these force- 
ful words :— 


“Though the practice of law is an art, the 
law itself is a science, and its final statement 
must be scientific in process and result. Other- 
wise, both those who follow it as a vocation 
and the general public, subject to its control, 
at critical moments encounter the destructive 
unforeseeable and inexorable results of govern- 
ment according to the haphazard aggregation 
of the unrelated expressions of Judges and 
writers. 

“Some plan such as you offer must without 
great delay be adopted and be consummated, 
or the profession and the country alike will 
be lost in the increasing and bewildering mazes 
of legal pronouncements. 

“Your plan certainly is ideal, . . . tt is in- 
conceivable that any department of research 
can involve such beneficial consequences as 
would the collection, the revision and the 
statement in logical and philosophical order 
of the whole body of the laws governing the 
rights of persons and property.” 


And it is well for those who love their 
profession to mark well this recent utter- 
ance of one of the ablest Justices of the 
Supreme Court of the United States :— 


“Every additional day of judicial duty 
brings to me a deeper conviction of the abso- 
lute necessity of some system of orderly and 
scientific classification of the great mass of con- 
fused precedents, so that they may become 
useful in developing rules which would be 
consistent and harmonious.” 


Some there are who blindly close their 
eyes to the need of a great co-ordinated 
statement of the American system of 
jurisprudence, exemplifying in adequate 
perspective every branch and department 
of the law, and suggest that we have 
particular treatises on particular sub- 
jects which are all sufficient in them- 
selves. Fortunately this is only the 
superficial view. I know of no more 
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scathing‘ indictment of the condition of 
our written jurisprudence than is con- 
tained in a letter recently received from 
one of the ablest teachers of law in 
America, the dean now for nearly a 
decade of a law-school conceded by the 
profession to be one of the best (Dean 
Kirchwey of Columbia). He says:— 


“TI have in mind gone over the various sub- 
jects of the law and have been appalled at the 
meagerness of the result. What is there on 
Real Property, for example, excepting Rawle 
on Covenants and Gray on Perpetuities and 
on Alienation? Go over the whole field and 
you will find an abundance of so-called treatises 
of an encyclopedic character, digests mas- 
querading as text-books, manuals and ‘ Horn- 
books,’ which state the more obvious rules of 
the law with a fair degree of accuracy, but where, 
with the exception of Evidence, will you find a 
single topic in the law treated with even a fair 
degree of thoroughness and philosophical spirit?” 


So also, James Barr Ames,* the bril- 
liant and long-time Dean of the Harvard 
Law School, emphasizes the same view, 
declaring :— 


“Some of our law books would rank with 
the best in any country, but as a class our 
treatises are distinctly poor.” 


And Sir MontagueCrackenthorpe, when 
visiting this country in 1896 with Lord 
Chief Justice Russell of England, touched 
this subject forcefully in his address 
before the American Bar Association, 
when he said:— 


“‘We have in our libraries a number of 
monographs, dealing with the subheads of 
law in minute detail—books on torts, on con- 
tracts, on settlements and wills, on sales, etc. 
We have also many valuable compendia, 
dealing with the law as awhole. Each and all 
of these bear witness to the disjointed character 
of our jurisprudence. The numerous mono- 
graphs overlap and jostle each other, like 
rudderless boats tossing at random on the 
surface of a windswept lake. The institu- 
tional treatises, in their endeavor to be ex- 
haustive fail in point of logical arrangement. 


*See p. 72, tnfra. 
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Some day, perhaps, we shall produce a corpus 
juris, which shall reduce this legal wilderness 
to order.” 


Concerning the digests, Hon. Law- 
rence Maxwell of Cincinnati, Solicitor- 
General under President Cleveland, reach 
ing the same conclusion expressed by 
James Wilson a century ago, sarcastically 
asks: — 


‘‘What sort of a science is it that relies for 
its classification upon a digest of titles ar- 
ranged alphabetically, according to the whim 
of an indexer, whose skill is often measured 
by the facility with which he can use a paste- 
pot and scissors, or distribute different faced 
type attractively for cross-reference?” 


Judge Dillon also scores the encyclo- 
pedic digests, asking: ‘‘Who shall digest 
the digest?’”’ And asserts:— 


‘“‘Many of these are not arranged on any 
system or principle, but empirically, under 
such unusual titles as appear below. . . .” 


And of the thousands of volumes of 
reported cases and the impossibility 
of the practising Bar mastering them, he 
declares :— 


“This colossal body of case-law +s wholly un- 
organized and even unarranged, except so far 
as digests and elementary treatises may be 
considered as an arrangement, which, scien- 
tifically viewed, they are not. The infinite 
details of this mountainous mass in its exist- 
ing shape —bear me witness, ye who hear me 
—no industry can master and no memory re- 
tain.” 


So also the man considered by many 
the ablest Judge west of the Mississippi 
asserts :— 


“The whole analysis and arrangement of the 
body of our law has fallen into commercial 
and incompetent hands. Head notes of cases 
are made by those who have uo capacity to 
understand the broader principles of law as- 
sumed in the cases decided, and whatever the 
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elaboration used in classifying these head- 
notes, the result must necessarily be unsatis- 
factory. Cyclopedias are made up to a large 
extent from these head notes, and the writers 
give much more prominence to the small 
points of detail which are usually represented 
in the particular decisions than they do to the 
broader principles which underlie the deci- 
sions, but are not amplified in them. It is 
this broad foundation of the general rules, in 
accordance with which decisions are made and 
tested, but not usually amplified in the deci- 
sions themselves, that ought to be expounded 
in some connected and logical statement of the 
law.” 


Little wonder is it that Judge Dillon, 
far-sighted prophet of his time, pleads 
for a great institutional treatise—an 
institutional digest, declaring :— 


‘What is needed is the constructive genius 
and practical wisdom that can take these truly 
rich, invaluable, native but scattered mate- 
rials, ...and out of all these build an 
Edifice of Law, primarily designed and adapted 
to daily use, which shall be at once symmetrical, 
harmonious, simple and commodious.”’ 


Do not these citations of authority 
demonstrate the proposition that a 
great institutional digest, an expository 
digest, dealing with our law and the 
minutie of its various ramifications, a 
complete logically co-ordinated state- 
ment of the American Corpus Juris, is 
a vital necessity and that we must have 
it in order to prevent that ultimate 
chaos so rapidly approaching, to which 
reference has been made? 

Is not the great practical question 
simply this: How can the desired result 
be produced? Americans have talked 
about it and dreamed about it now for 
more than a hundred years, but no one 
has “‘made the thing happen.” We 
have been, as Wilson put it, “ fruitful of 
words, but barren of works.” Can it be 
done? That is the issue and there can 
be but one answer: It has got to be done. 
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II 


BY WHAT METHOD SHALL THE DESIRED RESULT 
BE PRACTICALLY ACHIEVED? 


HIS involves consideration of two 
main points: 

(a) The plan for the actual creation 
of the work. 

(b) The financing of the project. 

First (a). The Building of the Work. 

The following conclusions, and the 
plan of operations in which those con- 
clusions have taken form, are the result 
of long study and deliberation and many 
conferences between two men of wide 
experience and high standing in the 
profession and myself, and of numerous 
consultations, personally and by cor- 
respondence, with some of the ablest 
jurists in America. The two to whom 
I refer are James DeWitt Andrews, 
formerly of the Chicago, now of the 
New York Bar, and long the Chairman 
of the American Bar Association’s Com- 
mittee on Classification of the Law,* and 
Dean George W. Kirchwey, of the 
Columbia Law School. Dr. Andrews 
will be recognized as the learned author 
of Andrews’ American Lawf and the 
editor of Wilson’s Works and of other 
publications, and Dean Kirchwey as 
a legal scholar and teacher of wide 
reputation. 

In the first place, we believe it is only 
a superficial view which assumes that the 
work is so vast that from the practical 
standpoint it is impossible of achieve- 
ment. In this connection, it is well to 
recall the words of Mr. Justice Holmes: 

“The number of our precedents when gen- 
eralized and reduced to a system, is not unman- 
ageably large. They present themselves as a 
finite body of dogma, which may be mastered 
within a reasonable time.” 


rts, 425-475. 


*See 1902 report, xxv A. B. A. Re 
reen Bag, vol. 


tSee review of second edition in 
xxi, pp. 104-110. 


Furthermore, he declared :— 


“The reports of a given jurisdiction in the 
course of a generation take up pretty much the 
whole body of the law and restate it from its 
present point of view. We could reconstruct 
the Corpus Juris from them if all that went 
before were burned. The use of the earlier 
reports is mainly historical.” 


So also Judge Dillon has said :— 


“The number of cases is legion, but the 
principles they establish are comparatively few, 
capable of being thoroughly mastered and cap- 
able also of direct and intelligent statement.”’ 


Then there are those who jump to the 
conclusion that by reason of the vast 
amount of statute law, the preparation 
of the text will be most difficult and 
virtually an impossibility, no matter 
how thoroughly the system of organi- 
zation. This view is also based on a 
superficial and inadequate comprehen- 
sion of our law as a whole. No man of 
our time probably had a better grasp 
of the entire field of law than the late 
James C. Carter, and he asserted:— 


“Tt is scarcely an exaggeration to say that 
nearly the whole of that body of law which really 
prescribes rules of civil conduct, which is 
stamped with the moral quality of Justice, 
and which governs the private transactions 
of men with each other, ts substantially un- 
touched by the statute book.” 


Second. Confident that the desired 
result may be attained within a reason- 
able time, we are positive that for 
various reasons, it cannot be achieved 
in a satisfactory manner by one person, 
and that its successful accomplishment 
requires the thorough organization of 
that portion of the brain-power of the 
country fitted to engage in such an 
undertaking. 
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We believe that a large group of ex- 
perts should be employed, but that in 
order properly to co-ordinate the activi- 
ties of all those collaborating there 
should be highly centralized executive 
and editorial control, with sufficient 
power to enforce proper proportion, clas- 
sification, system, method and style in 
every department of the work. 

Dr. Andrews, Dean Kirchwey and I 
after numerous conferences have worked 
out a plan which we believe to be prac- 
tically workable, an essential element 
of success,—a plan which in our judg- 
ment should bring to the profession in 
the near future that for which the call 
has gone out now at intervals for more 
than a century, but which has never 
been answered, yet the need of which 
is more apparent today than at any 
other period in our history. 


The plan in outline is as follows:— 


We propose to block out with the 
ablest expert advice obtainable the entire 
field of the law under a logical system of 
classification, so that when the work is 
published, the law on any particular 
point may readily be ascertained. 


BOARD OF EDITORS. Our plan, 
stated more in detail, is to associate a 
Board of Editors not exceeding seven 
men—the ablest to be found in America, 
so situated that they can undertake the 
work (such as the late James Barr Ames 
of Cambridge and John H. Wigmore of 
Chicago, whom I mention merely as 
types). The criterion for selection must 
be that each is the best expert obtain- 
able for the particular class of work to 
be represented and directed by him, and 
each must receive whatever compensa- 
tion is necessary to command the best 
services in every field. Our plan in- 
volves vesting in this Board final and 
authoritative control over every editorial 
matter about which differences of opinion 
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might by any possibility arise, such as 
in matters of classification, the space 
to be assigned particular subjects, the 
method of treatment of mooted points 
in the law, etc., etc.,—in fact, the making 
of this Board of Editors supreme in every 
editorial matter. As explained here- 
after, they are to have the best expert 
advice and assistance obtainable, and 
we would expect at least three or four 
of this Board to devote their entire time 
to the work, and all to attend sessions 
whenever necessary. 


ASSOCIATE BOARD OF ED- 
ITORS. We also propose to form with 
the aid of the central group of editors, 
an Associate Board of Editors, to con- 
sist of about twenty, each to represent 
the best the law-schools have in the way 
of experts in particular departments 
of the law. These men must also re- 
ceive such compensation as will command 
the services of the ablest men in every 
department of the law. 

. The chief function of a member of 
this Associate Board of Editors would 
be the preparation of the text on the 
particular topic or branch of the law 
assigned him. It would no doubt also 
be feasible to form small advisory 
groups upon particular topics, the same 
to be composed of the ablest men in the 
profession, who either as practitioners, 
authors or teachers, have become recog- 
nized experts in particular branches. 
After the system of classification, etc., 
has been outlined by the Editors, and 
the Associate Board been formed, it 
would be called into session and the sys- 
tem of classification most thoroughly 
examined, and revised wherever neces- 
sary as a result of the deliberations 
of the combined editorial forces, aided 
by an Advisory Council, concerning 
which I shall speak in a few moments. 

Our plan is not to ask the Associate 

Board of Editors to give up their law- 
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school work, except that it would be ad- 
visable for a majority of them to secure 
a leave of absence for at least one year 
of the period during which they will be 
engaged upon their part of the work, 
and in order that they may be attached 
during that year at the headquarters 
office of the publication, doing their 
work there during that time. Apart 
from this, however, we would expect a 
consultation conference of the entire 
editorial force to be held once amonth 
of at least a full day in length. It is 
the judgment of Dean Kirchwey and 
others—speaking from the standpoint 
of the ablest law-professors—that such 
an expert Board to be composed of the 
very best law-teachers in the profession 
can readily be secured to work out this 
plan if convinced that the co-ordinated 
product of all will represent the best 
effort of the profession; indeed that under 
these circumstances all invited would 
view it as a great opportunity and that, 
if the financial reward were sufficient, 
their services could undoubtedly be de- 
pended upon. 

The importance of having the ablest 
experts in the law-school element in 
the profession prominently represented 
in the editorial work, which is necessary 
in the production of a logically co-ordi- 
nated statement of the American Corpus 
Juris, has also been emphasized by that 
distinguished jurist of the Western 
States—Mr. Chief Justice McClain of 
the Supreme Court of Iowa, who says 
of our plan: ‘Jt is a great project, and 
as it seems to me feasible.”’ Then, after 
referring to the fact that the writers in 
the encyclopedias on law give ‘‘ much 
more prominence to the small points of 
detail which are not usually represented 
in the particular decisions than they do 
to the broader principles which underlie 
the decisions, but are not amplified in 
them,”’ he declares:— 


“It is this broad foundation of the general 
rules in accordance with which decistons are 
made and tested, but not usually amplified in 
the decisions themselves, that ought to be 
expounded in some connected and logical 
statement of the law. Such a statement can 
not be made by individual text writers, and tt 
ought to be made by those who through experi- 
ence in teaching have been driven to deduce 
principles from practical application. The 
fact is that the only really intelligent notes 
of current cases and comments thereon are 
found in the law school journals which are not 
published as financial enterprises but as the 
result of the labor of those connected with the 
schools.”’ 


So also James Barr Ames* declares :— 


“‘We live in the era of specialization, and the 
time has now come for the intensive cultivation 
of the field of law. The enormous increase in 
the variety and complexity of human rela- 
tions, the multiplication of law reports, and 
the modern spirit of historical research, de- 
mand for the making of a first-class book on a 
single branch of the law, an amount of time and 
thought that a Judge or lawyer in active prac- 
tice can almost never give. The professor, 
on the other hand, while dealing with his subject 
in the lecture room, is working in the direct line 
of hits intended book.” 


And writing specifically concerning 
the present project, Dean Ames says :— 


‘The bulk of the work will have to be done, 
as the lion’s share of preparing the German 
Civil Code was done, by the professors.” 


It is believed that writers on particular 
parts of the law, under our plan, would 
readily understand the necessity for 
their individual work being executed in 
such manner as to accord with the sys- 
tem determined upon, and that by 





*We record with deep sorrow the passing on 
beyond on January 8, 1910, of that luminous star 
in the firmament of Anglo-Saxon jurisprudence— 
on Barr Ames. His death will prove a greater 
oss to the legal world, present and future, than 
perhaps that of any other one man who could be 
named; and to those who in this project had hoped 
for his continued advice and counsel, the loss is 
irreparable. (See p. 104 infra.) 
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reason of this and as a result of the 
frequent consultation conferences, each 
would have a pride and to a certain 
extent a feeling of authorship in every 
part of the entire work, in addition to 
the portion peculiarly representing his 
own individual effort. Of course in 
order to secure the essential “‘ co-ordi- 
nated whole,’ the executive head of the 
enterprise must necessarily reserve the 
power to the Board of seven Editors to 
re-cast into the general style of English 
determined upon for this work any of 
the product of a member of the Associate 
Board; indeed, after consultation and 
careful consideration, to re-mold any 
part of the work in order to secure not 
only exactness, but as far as practicable 
perfect harmony, for in the last analysis 
the work of all must be completely co- 
ordinated, and those responsible for the 
plan and its execution must see to it 
that the finished product is in every 
sense all that is contemplated. 

To prevent disorganization and chaos, 
to insure harmony and secure perspec- 
tive, the authority to do this must 
necessarily be lodged somewhere where 
it can be practically and effectively 
exercised, though of course each writer 
would be fully consulted concerning 
changes. The point I wish to make is 
that the finished work should not and 
must not be a composite of disjointed 
branches of the law treated by particular 
individuals, but a co-ordinated whole— 
the product in a sense of all, but under 
final and authoritative centralized con- 
trol. 

The importance of the point brought 
out in this latter thought was made 
apparent by Mr. Justice Holmes when 
at one time discussing the subject of 
codification. He said:— 


“We are inclined to believe that the most 
considerable advantage which might be reaped 
from a code is this: That being executed at 
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the expense of the government and not at the 
risk of the writer, and the whole being under 
the control of one head, it will make .a philo- 
sophically arranged Corpus Juris possible. If 
such a Code were achieved, its component 
parts would not have to be loaded with matter 
belonging elsewhere, as is necessarily the case 
with text books written to sell. Take a book 
on Sales, or one on Bills and Notes, or a more 
general treatise on Contracts, or one on the 
Domestic Relations or one on Real Property 
and in each you find chapters devoted to the 
general discussion of the incapacities of infants 
and married women. A Code would treat 
the subject once and in the right place. Even 
this argument does not go much further than 
to show the advantage of a connected publication 
of the whole body of the law. But the task, if 
executed in extenso, is perhaps beyond the 
power of one man and if more than one were 
employed upon it, the proper subordination 
would more likely be secured in a government 
work. We are speaking now of more serious 
labors than the little rudimentary text-books 
in short sentences which their authors by a 
happy artifice have called Codes instead of 
manuals. Indeed we are not aware that any 
of the existing attempts are remarkable for 
arrangement. The importance of it 1f it could 
be obtained cannot be overrated. 

“In the first place it points out at once the 
leading analogy between groups. Of course 
cross divisions will be possible on other prin- 
ciples than the one adopted... . A _ well- 
arranged body of law would not only train the 
mind of the student to a sound habit of 
thought but would remove the obstacles from 
his path which he now only overcomes after 
years of experience and reflection.” 


So’ also the necessity for a highly cen- 
tralized control in the preparation and 
production of this work has been em- 
phasized in a communication to Dean 
Kirchwey from Hon. William H. Staake, 
Chairman of the Executive Committee 
of the National Conference of State 
Commissioners appointed by the Gov- 
ernors on Uniform State Laws. Judge 
Staake writes :— 


“I congratulate you and your collaborators 
upon the invention of so practical a plan for 
the production of this work, and also upon the 
personnel of the three men who propose to 
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devote their time and energy to the organiza- 
tion and achievement of the great under- 
taking, for apart from securing the services of 
the ablest writers on law, it is essential in order 
to assure success that the enterprise should be 
subject to a highly centralized and authoritative 
direction and control. Justice Holmes of the 
Supreme Court of the United States made 
clear that most important of all points, and the 
happy combination of yourself, Alexander and 
Andrews insures that able executive control of 
the undertaking, without which the desired 
result, an adequately ‘co-ordinated whole,’ could 
not be produced.” 


In addition to the Board of Editors 
and Associate Board, we contemplate 
having at work at the headquarters 
of the publication, a strong editorial 
force under the immediate direction of 
the Board of Editors, for there are 
several topics and much editorial work 
which could be more thoroughly and 
satisfactorily handled there by a com- 
petent force than in any other manner. 


ADVISORY COUNCIL. We do 
not consider, however, that the office 
editorial staff or the Boards of Editors 
will supply all the advice and help which 
would be needed. We are of opinion 
that there should be an Advisory Council 
of twenty or twenty-five of the strongest 
men in the profession, both on the Bench 
and at the Bar, men who would not have 
the time to devote to the actual work 
of authorship or editorship. We would 
expect these men to be paid a sufficient 
sum to insure their givirfg the producers 
of the work their best advice on any 
point about which they or any member 
of the Associate Board should deem it 
important to consult them. 


BOARD OF CRITICISM. Further- 
more, we have planned a Board of 
Criticism, composed of at least one hun- 
dred and perhaps two hundred selected 
from among the ablest lawyers on the 
Bench and at the Bar, and in the law 


faculties, to whom we would submit 
proofs of particular parts and in a way 
that would insure every portion of the 
work beng read and criticized by a con- 
siderable number. Our idea is that this 
part of the system would be arranged 
so that each man in this group would 
read only the portions concerning which 
his opinion would be of particular 
value;—of course each would be paid 
for this advisory criticism. In addition 
to this, our aim would be as soon as 
possible to place the proposed treatment 
of mooted points in type in the period- 
icals of the profession, or in one which 
we would maintain, with a universal 
invitation for criticism. 


TEXT—METHOD OF _ TREAT- 
MENT. I have purposely avoided 
any references herein to any particular 
methods of statement, citation or clas- 
sification, for, while these subjects have 
been thoroughly considered, they are 
matters which it would be idle to dis- 
cuss in detail in this Memorandum, as 
such points must be left to the determi- 
nation of the proposed Board of Editors. 
For the purposes of this Memorandum, 
it is assumed that the able men, whom 
it is proposed to assemble on the various 
editorial Boards and Advisory Council, 
are competent to work out a scheme of 
classification and method of statement 
and citation which will be adequate to 
the needs of so vast a project, yet em- 
phasis may be laid on a few main points. 

1. Condensation, clearness and pre- 
cision are essential. Austin Abbott has 
well said :— 


“One great difficulty in learning what is the 
law is that its expounders use too many words. 
Open one of the portly compilations which 
are often put forth as treatises, and read. A 
thorough master of the English language 
could put three or four pages into one; could 
express all the ideas of several paragraphs in 
as many sentences; and by this condensation, 
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contradictions would be brought into contrast, 
inconsistencies exposed and the distinction be- 
tween settled law and debatable questions forced 
upon the attention. 

“The current legal language, as used, is as 
clumsy and burdensome as are the plows and 
harrows of two centuries ago compared to the 
implements of today. . . . 

“‘Conciseness is the great detector of fallacies.” 


That unreasonable and fallacious doc- 
trines have been engrafted upon Anglo- 
Saxon law through the centuries of its 
growth no true lover of the profession 
can deny. More than ascore of years ago 
that earnest student of our Common Law, 
Oliver Wendell Holmes, Jr., now Mr. 
Justice Holmes of the Supreme Court 
of the United States, with prophetic 
vision asserted: — 


‘We are only at the beginning of a philo- 
sophical reaction and of a reconsideration of 
the worth of doctrines which, for the most 
part, still are taken for granted without any 
deliberate, conscious and systematic questioning 
of their grounds.” 


While some things have been remedied 
the process has by no means been as 
rapid as it should, owing mainly to the 
hundreds of thousands of reported ad- 
judicated cases constituting a mass un- 
manageably large, and lacking, except 
as to a few subjects, scientific arrange- 
ment and classification. What the law 
actually is can be ascertained only from 
a philosophical study of the decisions 
of the Courts after they have been 
logically classified. ‘‘ By actual law,” 
it has been well said, ‘‘ we mean the law 
tn force today; the law now applicable 
to transactions, and ow controlling 
procedure.’’ In the last analysis, pre- 
cedents which are sound in law and 
logic must necessarily control, yet it is 
essential in the effort to ascertain the 
actual law to avoid being misled by the 
enormous percentage of ill-considered 
obiter dicta in the opinions of Judges 
and never to lose sight of the fact that a 
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decision can never be an authoritative 
precedent except upon a point in issue 
before the Court. 

Austin Abbott has forcefully called 
attention to the further fact that through 
the last century ‘‘ by an almost imper- 
ceptible process’’ our point of view 
concerning precedents has been changed, 
—indeed, as he puts it, ‘ reversed.” 
He says: — 


“Time was when the earliest precedent was 
of paramount authority; later decisions were 
tested by the earlier, and disregarded when 
found to depart from the earlier. By an 
almost imperceptible process this rule has been 
reversed. It is now the latest decision of the 
Court of last resort, which is regarded as the 
highest evidence of the law; and earlier deci- 
sions are valued chiefly as they throw light 
upon the intent and effect of the latter. It ts, 
therefore, actual law which is now of the first 
importance, and historic law owes its main 
value to the better understanding it gives us 
of the law of today.” 


2. It follows that not only condensa- 
tion, clearness and precision are essen- 
tial in a statement of the Corpus Juris, 
but that the overwhelming mass of au- 
thorities must be analyzed and all of im- 
portance marshalled. The authorities 
fall naturally into three general classes, 
to wit: 

(a) Ruling Cases, which establish 
rifles, show the actual law and frequently 
overrule or modify leading cases; 

(b) Leading Cases, which indicate the 
original reasons for rules and are valu- 
able aids in the interpretation and 
application of principles; and 

(c) Illustrative Cases, which when 
properly classified show the application 
of rules to different subjects and in 
different situations. 

This has been clearly indicated by 
Dr. James DeWitt Andrews, who de- 
clares that an ideal system of citation 
embraces “ (a) all the leading cases, (b) 
all the ruling cases, and (c) illustrative 
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cases classified as to subjects ’’; and he 
directs attention to the fundamental 
fact that ‘‘every case presents the 
possibility of four prime subjects: Sub- 
stantive Law, Pleading, Practice and 
Evidence.’”’ And he asserts: — 


“The science of citation is to present a diver- 
sified citation, showing the law in all jurisdic- 
tions, a classified illustrative citation showing 
the various applications.” 


Without elaborating this point further, 
it is apparent that problems will con- 
front the Board of Editors which will 
demand the services thereon of men 
of the highest ability in the profession. 


3. Necessity for Adequate System of 
Classification. Many great authorities 
have already been quoted upon this sub- 
ject, and the importance of scientific 
analysis and classification has been force- 
fully emphasized, yet perhaps by no one 
better than by that luminous scholar, 
Austin Abbott, who asserted :— 


“One of the chief defects in legal writings 
and compilations at the present day is imper- 
fect classification. The immense multiplicity 
of authorities require thorough analysis and 
classification, lest we be lost in a labyrinth of 
contrasts. Imperfect classification is not 
merely a defect in the results of research—tt ts 
a hindrance in the process of research.” 


Wilson (as may be seen by reference 
to the quotations from him in the fore- 
part of this memorandum), insisted upon 
the necessity of an adequate logical 
system of classification. 

Concerning the importance of system- 
atic organized knowledge, one of the 
most learned jurists in America in a 
recent letter makes this interesting com- 
ment :— 


“I quite agree that a man who has not 
some sort of systematic relation will not think 
philosophically, 7. ¢., profoundly, but will re- 
main like many successful practitioners simply 
the carrier of a ragbag out of which by the 


index of his memory he can pull what he 
wants.” 

The late George W. Biddle many 
years ago referred to Chancellor Kent’s 
Commentaries in a way to make this 
well-known treatise, on the authority of 
Mr. Biddle, an excellent illustration of 
the work of an able and brilliant writer 
failing to accomplish what it should, 
because ‘‘compiled without system or logt- 
cal sequence.”” A distinguished graduate 
of his law office relates :— 


‘“‘We had been talking about Kent’s Com- 
mentaries, and Mr. George W. Biddle stated 
they showed the ability of Chancellor Kent, 
and that there was much that was brilliant 
and masterly in the volumes, but that it was 
all compiled without system or logical sequence: 
and.I have never forgotten that at the time 
there was upon the table a large kaleidoscope 
which some one had brought in, and as he 
was discussing the subject Mr. George W. 
Biddle picked up the kaleidoscope and said: 
‘This reminds me of Kent’s Commentaries— 
a mass of brilliant things thrown together.’ ”’ 


Lost as is the profession today in the 
labyrinth of reported cases, and sailing 
as it is over the vast sea of the law 
without adequate chart or compass, yet 
the task of stating our Corpus Juris, it 
has been made plain by some of the 
greatest minds which have adorned the 
profession during the last century, is by 
no means an impossible one—this task 
of erecting that great “Edifice of Law’”’ 
described by Judge Dillon “primarily 
designed and adapted to daily use, 
which shall be at once symmetrical, 
harmonious, simple and commodious.” 

After all, in the last analysis, it is 
mainly a question of practically organ- 
izing the brain-power of the profession, 
under an effective plan, in order to make 
the production of this great work pos- 
sible at an early date. 

Executed in the way outlined above, 
we believe that the American System of 
Law, embracing the Constitution and the 
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laws of the nation and of all the states 
(including statutory modifications of the 
Common Law) can be completely ex- 
hibited, as the product of the best thought 
of the entire profession. If this plan has 
any one especial merit, it doubtless lies 
in the fact that it aims to organize in an 
effective practical way the best brain- 
power of the profession, without which 
no statement of the American Corpus 
Juris could ever be as exact and thorough 
as it should. 


EXECUTIVE CONTROL. The im- 
portance of a strong executive con- 
trol in the production of such a work 
was emphasized not only by Mr. Justice 
Holmes and Judge Staake (quoted supra) 
but has also been particularly referred 
to by Francis Rawle, Esq., former presi- 
dent of the American Bar Association 
and the actual as well at titular editor 
of the recent editions of Bouvier’s Law 
Dictionary, the editing of which work 
well qualifies him to give an authorita- 
tive opinion of particular value as to 
whether centralized control is important 
in such a work as that contemplated. 

Mr. Rawle writes, declaring the pro- 
posed work “would be of inestimable 
value to the profession and the commun- 
ity,” and asserts :— 


“I thoroughly approve of that part of your 
plan which entrusts the ultimate headship to 
three, aided by a large advisory body.” 


Mr. Rawle inclines to the opinion that 
the advisory group should not be too 
large. On that point he says:— 


“It certainly ought to be large. Perhaps 
fifty would be enough. It would be difficult 
to find one hundred men of equal, or anything 
like equal or average value, and the average 
ought to be high, both for good work and for 
the effect it would have on the profession.” 


Hon. J. M. Dickinson of Tennessee, 
the present Secretary of War and the 


re Corpus Juris 77 


President last year of the American Bar 
Association, examined our plan for the 
production of this work just before start- 
ing for Panama, and concerning it 
writes : — 


‘There can be no question as to the importance 
and desirability of such a work. Your plan as 
mapped out seems to me #o be practicable and 
comprehensive.” 


Hon. Alton B. Parker says “It all 
seems workable.’’* 

So also President Woodrow Wilson of 
Princeton, long a deep student and 
teacher of Jurisprudence as a science, 
writes that the enterprise “‘is both desir- 
able and feastble,’”’ and adds: ‘‘I wish that 
there were some way in which I could 
be of assistance to you.” 

And Hon. Emlin McClain, Chief Justice 
of the Supreme Court of Iowa, than 
whom no one in the west is in a better 
position to speak with authority, de- 
clares — 

“I believe you have a great plan, and one 
the successful prosecution of which would 
produce something monumental for the common 
law and give it that satisfactory form of state- 
ment which it has lacked in its competition 
with the civil law as a subject of methodical 
study.” 


He also calls attention to the fact that 
Lord Halsbury’s English work is “‘totally 
inadequate”’ for American use. On this 
point, he says:— 

“I suppose ‘The Laws of England’ which is 
being published under the supervision of Lord 
Halsbury is an attempt to do what you would 
like to do on a broader scale. That work is 
totally inadequate as a statement of the common 
law as administered in this country’ (i. e., in 
the United States). 


Of our plan for the work Chief 
Justice McClain also asserts :— 


“It is a great project, and as it seems to me, 
feasible. ... I would say that a logical 


*See a further expression of Judge Parker's 
views, p. 92 infra. 
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and philosophical statement of the common law 
is of importance not only, and perhaps not 
primarily, to the practising lawyer, but funda- 
mentally to Courts, legislatures and law 
teachers; that the plan which you propose 
seems to me to be the only one in accordance 
with which the work may be satisfactorily done.’ 


And adds :— 


“Some foundation provided for the pur- 
pose would be in furtherance of one of the 
deepest interests of humanity and civilized 
government. The work cannot, as you well 
say, be entrusted to commercial interests, 
and, as we know very well, it cannot be en- 
trusted to legislation.” 


So also United States’ Circuit Judge 
Grosscup of Chicago writes :— 


“TI believe that the Corpus Juris, when pub- 
lished, will be one of the greatest influences put 
forth by this generation of men. . We have 
come to a time when, for the sake of civiliza- 
tion, as well as the practical administration of 
the law, the body of the law should be put 
into scientific form.” 


He further says that ‘‘its loss to the 
world would be a distinct loss, and per- 
haps an irremediable one,’”’ and adds:— 


“Any word that I can say to anyone who is 
interested in a statement of the law, not as a 
commercial venture but as one of the avenues 
through which civilization moves forward, I will 
be glad to say.” 


After this undertaking had been sub- 
mitted to one of the ablest and best 
known teachers of law in America— 
Dean Kirchwey of Columbia, I received 
from him a letter in which he spoke of 
being ‘“‘deeply interested in the project 
of giving to the world a complete system- 
atic statement of the law of the land,” 
and declared :— 


“It would be difficult to exaggerate the 
importance of such a work to the bench and 
bar and, indeed, to our country and its insti- 
tutions. The plan stirs my imagination as a 
contribution, perhaps the greatest single con- 
tribution that could be made, to the great work 
of reducing the chaos of our complicated Ameri- 


can jurisprudence to°something like order and 
unity. If, as your plan contemplates, the 
treatise shall represent the finest legal scholar- 
ship and the best professional experience of 
our country (and I can see no reason why you 
should not be able to command both for such 
a project) it will undoubtedly be eagerly 
welcomed by the profession and take its place 
as a notable achievement of the American 
bar. I shall be glad to contribute, in every 
way possible, to the success of the enter- 
prise.” 


And it is peculiarly fortunate for the 
nation and the profession that Dean 
Kirchwey is now actively engaged as a 
prime factor in organizing the project 
and bringing it to its present state of 
development. 

It is submitted that with an editorial 
force such as that planned, a magnum 
opus would be produced, exhibiting the 
corpus of American Law in an orderly 
and systematic manner and under a 
logical scheme of classification, which 
when once mastered by the Bench and 
Bar would make it possible for the 
fundamental principles and leading 
authorities governing any particular sub- 
ject to be quickly found. A great insti- 
tutional treatise produced under the plan 
outlined one can readily understand 
would be far superior to the encyclo- 
pedic digests published by the law 
book firms as commercial enterprises, 
and which in many instances employ 
second and third rate editors, in some 
cases securing (and mainly to attract 
buyers) a few well-known writers on 
particular subjects—men who sometimes 
permit the use of their names, after 
having done little more than read the 
manuscript prepared for their signatures. 
Such productions have been forcefully 
commented upon by Judge Dillon and 
others, supra, and are mere makeshifts 
unworthy of the name even of digests, 
with their masses of undigested and 
improperly digested materials. 
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SIZE OF THE WORK. Based on the 
most careful calculations, our belief is 
that the work (partly because an ade- 
quate system of classification will make 
possible the avoidance of duplication of 
material in different parts, on which point 
see views of Mr. Justice Holmes quoted 
supra) can be produced in about twenty 
volumes of one thousand pages each, 
including an index and table of cases. 


Second (b). The Financing of the Project. 


Planned on so gigantic a scale as that 
outlined, with an editorial staff such as 
we have in contemplation, the produc- 
tion of the work would cost seemingly 
an enormous sum of money, yet in 
reality it is a trifling sum in comparison 
with the advantages to accrue to our 
juridical system and to the nation. 

Calculations, based on careful compu- 
tation as to cost of material and all other 
expenses, including the probable amounts 
necessary to be paid the various Edi- 
torial Boards, members of the Advisory 
Council and Board of Criticism, total 
approximately six hundred thousand 
dollars, which according to the estimate 
would enable five thousand sets to be 
produced, bound ready for delivery. 
The figures mentioned could be con- 
siderably reduced, yet it would be at 
the sacrifice of the quality of the edi- 
torial writers and the extent of the 
system of criticism; on the other hand, 
a further elaboration of the extensive 
system of editorial work proposed would 
of course increase the cost. Our figures 
include the advertising necessary to sell 
four thousand five hundred sets at the 
rather moderate price, for a work of 
such character, of $7.50 per volume, or 
$150 a set. The large digests now on the 
market sell complete for considerably 
more than the sum named for our work, 
yet it is not a debatable point that they 
would in no sense be equal to or be as 
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complete, as valuable or as well edited 
as this new work. It is said that they 
each average a sale of more than 2,000 
sets per year. Our belief is that the 
proposed American Corpus Juris, within 
less than two years after it is placed on 
the market, at least the entire five 
thousand sets, will be sold, or rather 
forty-five hundred sets, five hundred 
being reserved for review and other 
special purposes. Jf so, the work would 
have more than paid for itself and left a 
considerable credit balance. 

We believe that far in excess of 2,000 
sets of the proposed work would be 
absorbed annually by the profession if 
produced as outlined above. And while 
the work is not a digest in the sense the 
word is now used and if thoroughly done 
would probably not require extensive 
changes in the text from time to time, 
(probably very few after the second edi- 
tion) yet we believe it would be advisable 
to keep it up to date with a cumulative 
annual and with complete new editions 
at intervals of say every ten years. 

On a purely commercial basis, the 
project is undoubtedly capable of being 
successfully financed. Indeed we believe 
our figures to be exceedingly conserva- 
tive and that James C. Carter did not 
overstate the case when he said, ‘‘For- 
tune and fame sufficient to satisfy any 
measure of avarice or ambition would 
be the due reward of the man, or men, 
who would succeed in conferring such 
a boon.’”’ You will recall also that 
Carter declared it “‘would be of priceless 
value,”’—that ‘“‘such a work, well exe- 
cuted, would be the vade mecum of every 
lawyer and every Judge’’; that ‘Jt would 
be the one indispensable tool of his art.” 

Judge Staake has well said:— 


“Tt is pitiable that the question of financing 
the project should have to be discussed.” 


But it must. There are two general 
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methods or plans under which the pro- 
duction of such a work could be brought 
about practically, to wit :— 


I. The Commercial Basis, which means 
its publication for profit; and 

II. A Foundation of Jurisprudence, 
which means its publication pro publico 
bono. 


A third may occur to some, to wit, 
Governmental Action, but that will not 
be seriously presented, as it has been 
declared inexpedient and unwise by 
great authorities, as will appear from 
quotations from them here and there 
through preceding portions of this Memo- 
randum. Furthermore at the present 
time it is clearly impracticable, in part 
owing to the antagonisms existing be- 
tween the two great schools of political 
thought in our country in the matter of 
the powers which belong respectively 
to our dual governmental agencies— 
national and state. If such a work, as 
the exact statement of the American 
Corpus Juris, were to be a governmental 
production, it should be under the aus- 
pices of both the national and state 
authorities, but anyone who understands 
the trend of thought in America can 
realize the impracticability of securing 
joint action by Congress and any con- 
siderable number of State Legislatures. 
The two practicable plans—(1) the Com- 
mercial, and (2) that which I will call the 
Foundation of Jurisprudence plan, will 
be briefly considered. 


I. Commercial Basis. This again sub- 
divides into two possibilities, to wit: 
(a) The production of the work as a 
strictly commercial venture by one of 
the big law publishing firms or by a 
combination of them; or (b) its publica- 
tion by some concern organized for the 
specific purpose. 

The big law publishing firms could 
hardly be expected to aid in making 


such an undertaking financially possible, 
unless they controlled the work (which 
could hardly result other than in the 
cheapening of the class of editorial 
writers to be employed) for they 
have encyclopedic digests which would 
doubtless be displaced by the new publi- 
cation. The most practicable thing, 
therefore, from a commercial standpoint 
would seem to be the organization of a 
stock company to float it, but such 
a great movement as this ought to be 
saved from the bane of commercialism. 

Indeed, it would be difficult to express 
too strongly how important it is that so 
great an undertaking should be saved 
from its perils. While there can be no 
doubt but that the plan after a fashion 
may be floated on a purely commercial 
basis, the tendency to secure cheap 
talent could hardly be avoided. 

This point is emphasized by Chief 
Justice McClain, who says:— 

“The work cannot, as you well say, be en- 
trusted to commercial interests.” 

Judge Grosscup and others have 
spoken of the “practical difficulties in 
the way of finding a publisher’’ for so 
great a work. Judge Grosscup says as 
to this:— 

“A great work like this does not always 
appeal to men with whom the first considera- 
tion is what profits can be reaped.” 

And of the proposed work itself, 
Judge Grosscup declares :— 


“It will give to the law what Herbert 
Spencer gave to science—a synthetic struc- 
ture large enough to cover every subject 
involved and so scientifically arranged that 
each detail will be found in its proper place 
and relationship.” 


Hon. Francis Lynde Stetson, resource- 
ful leader of the New York Bar and the 
President for 1908-9 of the New York 
State Bar Association, writes :— 


“‘No such work now exists, nor is one pos- 
sible of production purely asa commercial 
venture, for a digest informed and restrained 
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by philosophy and logic cannot result from 
a mere quest for profits. The condition may 
justify the application of the homely expres- 
sion of the humorist, Josh Billings, that 
‘Poetry writ for bread is apt to taste of the 
emptyings.’ ”’ 


He also remarks :— 


“Some such plan as you offer must without 
great delay be adopted and be consummated, 
or the profession and the country alike will be lost 
in the increasing and bewildering mazes of 
legal pronouncements. 


“Your plan certainly is ideal, and I trust 
also that it is practical, though for its realiza- 
tion it depends upon the provision of avery con- 
siderable foundation. It cannot be imagined 
that years of service of the highest order can 
be obtained from professional men of the 
first rank without remuneration sufficient to 
induce their continued and undivided atten- 
tion until the completion of the great work. 
Upon completion, an authoritative and com- 
prehensive work of such value to the public and 
the profession, in my judgment, would com- 
mand a prompt and abundant return, sufficient 
to reimburse the most ample foundation.” 


And adds:— 


“Lawyers as a class are poor, and it would 
be difficult, if not impracticable, within a 
reasonable period to raise from them the sum, 
at least $500,000, necessary for the achieve- 
ment of this result, which, as I have observed, 
4s not more important to the profession than it ts 
to the vastly greater public.” 

Again he says:— 

“This work . . . is so sorely needed that if 
adequately endowed its preparation would 
enlist the services and support of students 


of the law whose pre-eminence would be con- 
ceded by all.” 

He further declares :— 

“It ts inconceivable that any department of 
research can involve such beneficial consequences 
as would the collection, the revision and the 
statement in logical and philosophical order 
of the whole body of the laws governing the 
rights of persons and property.” 

And Chief Justice McClain of Iowa 
asserts :— 


“Some foundation provided for the purpose 
would be in furtherance of one of the deepest 
interests of humanity and civilized government.” 


II. A Foundation for the Advance- 
ment of Jurisprudence. There is no 
plan whereby the “perils of commer- 
cialism”’ can be avoided but by the work 
being brought out on a Foundation of 
Jurisprudence established by some man 
of large means anxious and able to use 
part of his wealth in benefiting man- 
kind; or by such a man advancing the 
necessary funds to proper trustees under 
an agreement to refund the same from 
the proceeds of sales, for unless the 
money is in hand to remunerate the 
right sort of writers, and to warrant con- 
tracts being entered into with them it 
will be impossible to secure and co- 
ordinate their services. 

That this great and necessary work 
has never been accomplished, notwith- 
standing the fact that Bench and Bar 
alike have been and are floundering in 
the mazes of unorganized, unsystema- 
tized and often conflicting rules and 
decisions, is for the very simple reason 
that individual workers, acting inde- 
pendently, can make no appreciable im- 
pression upon the “‘mountainous mass,” 
and no practicable plan for effective 
co-ordination of the best effort of the 
profession has ever before been pre- 
sented. 


The Call of the Future. 


so much that can be done and ought 
to be done in the field of jurispru- 
dence in order to perfect and per- 
petuate our juridical system, the great 
vital force in our civilization, that it is 
almost inconceivable but that (if the 
situation could be presented to some 
wealthy philanthropist so that he would 
realize its full significance, the great 
need and far reaching and permanent 
effects upon the administration of Jus- 
tice throughout the nation and the 
world) he would consider that no greater 
opportunity could possibly present itself, 
whereby to do a lasting good to a nation 


There is 
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and at the same time perpetuate his own 
fame. A million-dollar foundation or 
even half that sum to make possible 
such enterprises as this and advance the 
science of Jurisprudence could not but 
go on in its good work through the 
centuries and place the donor in a far 
more immortal position than Justinian. 
The workers—the men who produce 
“the Books of the Law” would rank only 
as did Tribonian; but the man who 
made such an undertaking possible, 
freeing it from the “perils of commer- 
cialism’’ would assuredly stand as the 
Justinian through all time, and would 
be instrumental in putting in motion 
forces which would influence the juris- 
prudence of the world throughout suc- 
ceeding ages, just as has the work which 
Justinian made possible. 

This thought has been well empha- 
sized by a distinguished jurist, who, 
after a careful consideration of our plan, 
declares :— 


“The importance of the preparation and 
publication of a great ‘System of American 
Law’ should appeal to everyone who reveres 
Justice and has a right understanding of the 
practice of the two loves—love of God and 
love of man, the foundation on which all laws 
should be built... . 

“Love of God, of Justice and righteousness, 
of country, of their fellow men may secure a 
founder for the needed foundation. The fame 
which would forever attach to the name of the 
donor would be but a due and just reward. 

“What far-reaching an influence the work 
you contemplate will have upon the jurispru- 
dence of our country and of the world, upon 
the administration of Justice and the develop- 
ment of civilization everywhere, no one can 
now justly estimate. Conditions in China 
and the entire Orient, teeming with its hun- 
dreds of millions, are but an illustration; 
there an earnest effort is being made to estab- 
lish a System of Justice, which will embrace 
the best features of that represented by 
Anglo-Saxon and western civilization. Think 
of the influence only in that limited field of 
such a work as you, Andrews and Alexander 
have planned!” 


The unfortunate condition in which 
the system for the administration of 
Justice,now is, by reason of the unman- 
ageable and rapidly increasing mass of 
authorities, is of course not known to 
the general public and perhaps never 
can be appreciated by them, for it mani- 
fests itself only in delays in the adminis- 
tration of Justice and unintentional 
injustice in decisions of Courts. The 
public realize the results but do not 
understand and perhaps never can under- 
stand the reasons. Hon. U. M. Rose of 
Arkansas, former President of the Ameri- 
can Bar Association, and a representative 
of the United States government at the 
last Hague conference, writes :— 

“T am in hearty sympathy with your plan; 
and I approve it in all its details. The gentle- 
men relied on to carry it into execution enjoy 
in the highest degree the respect and confi- 
dence of the profession; and I am of the 
opinion that the selection could not be im- 
proved on. The work ought to have been done 
long ago. The state of the law at present is a 
disgrace to our profession.” 


There are several considerations, which 
it is believed, if properly presented, 
would cause a philanthropist of large 
means to view it as a most unusual privi- 
lege to make possible the production of 
such a work as this on a non-commercial 
basis, thereby insuring its being issued 
in the best possible manner. Among 
these the following may be mentioned :-— 


1. The proposed statement of the Ameri- 
can Corpus Juris would tend to bring about 
uniformity between the different states in 
the administration of Justice. 


2. The publication of this work will make 
the administration of Justice more exact and 
enable the average citizen to secure cheaper 
and more speedy Justice. 


3. The publication of the American Corpus 
Juris, prepared in the way outlined, and 
representing as it would more than a century 
of not only the intellect and wisdom of the 
Federal Courts, but of the learned jurists 
expounding the law from the Benches of the 
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Appellate Courts of every state in the Union, 
could not but place America in the lead of 
the world in the field of Jurisprudence, and 
enable her to exercise a more potent influence 
in World Councils. 


Each of these propositions will be 
briefly elaborated as follows :— 


1. The proposed statement of the Ameri- 
can Corpus Juris would tend to bring about 
uniformity between the different States in 
the administration of Justice. 


This thought is brought out clearly 
by the Chairman of the Executive Com- 
mittee of the National Conference of 
Commissioners on Uniform State Laws 
who, in commenting upon our project, 
says :—- 


“Apart from the great practical influence it 
will have upon the every-day practice of law 
and in cheapening the cost of litigation to the 
average suitor, there is no one thing which ap- 
peals to me more than the effect it will necessa- 
rily have in bringing about the much needed unt- 
formity between the laws of the several states. 
As a Commissioner on Uniform State Laws of 
the Commonwealth of Pennsylvania since 1901 
and as Chairman of the Executive Committee 
of the National Conference of Commissioners 
on Uniform State Laws, I am in a position to 
realize the influence of the proposed work in 
that direction. J therefore want to commend 
this project in the strongest terms as one which, 
more than anything else I know, will tend to 
overcome the unfortunate conflict between the 
states in matters of commercial law and re- 
medial Justice, and hasten that uniformity in 
both law and procedure so essential to our 
progress as a nation.” 


The same thought is emphasized by 
the former President of the American 
Bar Association, Francis Rawle, who 


declares :— ° 

“|. . something must be done, and I have 
no doubt that the work if done along the 
lines you indicate would be immensely better 
than anything that has heretofore been done, 
and would be not only of great use to the pro- 
fession and the country, but would surely tend 
to bring about an increased uniformity of law 
throughout the country. 
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“The Supreme Court of the United States 
is now deciding a large number of the most 
important constitutional and general questions 
that affect the whole country. On most of 
these questions their rulings are controlling. 
This creates uniformity on those questions, 
but we may hope for more than that; it prob- 
ably tends to impress upon the Bar and the 
Bench the vital importance of uniformity in 
all possible directions, and the further thought 
that this can be reached, to a certain degree, 
at least, if Courts, in deciding a question of 
first impression in any particular state, would 
follow the Supreme Court if it had decided 
the question, and not, as now, merely add 
another decision to one side or the other of 
a conflicting line of cases. The work that you 
contemplate would emphasize this thought, 
and that alone would make it worth the doing.” 


A million-dollar, foundation in the 
hands of a competent Board of Trustees 
would make possible not only the imme- 
diate production of such a work as this, 
but very shortly after its being placed 
on the market, the return of the fund 
intact to the foundation. This statement 
is based on a most careful calculation. 
The only possible flaw in this suggestion 
is the remote possibility that the work 
would not sell as rapidly as other works 
have and that in consequence the entire 
outlay would not be restored by the 
sales. All experience is to the contrary, 
for the two big law digest firms are 
getting rapidly rich with the accumula- 
tions of profits; but if there were a dead 
loss of two or three hundred thousand 
dollars, what would that amount to, toa 
philanthropist of the Carnegie type in 
comparison with the incomparable gain 
to the profession and the nation through 
having such a work? I submit that the 
question of some possible loss is wholly 
insignificant; but our investigations lead 
us to the conclusion that brought out 
under such auspices and in the way out- 
lined, the foundation fund would not only 
be intact within two years, but would be 
increasing rapidly from the profits. In 
addition to that it would own the copy- 




















84 The Green Bag 


right and the plates from which the work 
was printed—most valuable assets. 

On this point it is well to recall the 
words heretofore quoted, of Hon. Francis 
Lynde Stetson, concerning the proposed 
statement of the American Corpus Jurts: 


‘* Upon completion, an authoritative and 
comprehensive work of such value to the 
public and the profession, in my judgment, 
would command a prompt and abundant return, 
sufficient to reimburse the most ample founda- 
tion.” 


Other Uses for the Foundation,* 
Furthermore, the proposed Founda- 
tion for the Advancement of Jurispru- 
dence would always be available, not 
only to aid the production of future edi- 
tions, but other great works so sorely 
needed, notably a series of reports which 
would be a counterpart of the great work 
under consideration, reprinting in a con- 
nected series all “‘ Ruling Cases, English 
and American.” The latter would prob- 
ably be the very next step to follow the 
production of the work on the American 
system of law, perhaps be simultaneous 
with it, the cases to be selected in very 
much the same way and perhaps by the 
same staffs by which the Institutional 
Treatise is to be edited. Such a series 
of reports kept up to date in connection 
with the statement of the American 
Corpus Juris, outlined herein, ought to 
go a long way toward solving the serious 
problem confronting the administration 
of Justice and remove the weight under 
which the profession is staggering—I 
refer to the never ending mass or reports 
which the practising lawyer should con- 
sult in order properly to prepare his 
cases. Our system of law would then 
be reduced to a science, and departures 
from declared principles would become 
more and more infrequent—and finally 
of no importance at all as authorities; 
they would be mere ‘judicial aberra- 





*See also p. 86 infra. 


tions,’ as they have been aptly termed, 
and there would in consequence be no 
real necessity for the practising lawyer 
to keep track of them. 


2. The publication of this work will make 
the administration of Justice more exact 
and enable the average citizen to secure 
cheaper and more speedy Justice. 


As the situation now stands, it is 
impracticable for the average litigant 
always to get Justice in the average 
case, for the lawyer he employs often 
can not properly investigate all the law, 
that is the multifarious and conflicting 
authorities, and prepare his briefs with- 
out an expenditure of labor and of 
time out of all proportion to the real 
value of the services to the client. 
Often an astute lawyer, either by reason 
of his ability, his ingenuity or his good 
fortune, locates or stumbles across a 
line of authorities which, while not 
correct in principle, are sufficiently 
weighty to impress the trial Judge, 
and the lawyer on the other side is 
either not sufficiently learned or suffi- 
ciently industrious to get the correct 
decisions on the other side which con- 
flict with and which, if used in argu- 
ment, would overcome those presented 
by his opponent. This results in more 
mistakes and errors in Trial Courts than 
should occur, and often, indeed very 
generally, it is impossible, for financial 
reasons, for the loser to take an appeal. 
As a matter of fact it is well known in 
the profession that but a small per- 
centage of cases are appealed. 

This distressing situation referred to 
above has been developing rapidly as 
in an arithmetical progression; but it has 
only become startlingly manifest during 
the last twenty years. The growth 
of population, with corresponding in- 
crease of litigation and consequent 
unavoidable accumulation of judicial de- 
ctstons, is the fundamental factor. It 
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cannot be eliminated, and although it 
may seem a trite subject—this question 
of population—to refer to in a memoran- 
dum of this sort, it nevertheless hasso 
intimate a connection with and bearing 
upon the problem before us that it 
should be taken into contemplation, 
for if the administration of Justice re- 
quires the making of a clear statement 
of our system of jurisprudence in order 
to make Justice possible today, we can 
but imagine how much more serious 
conditions will be a few decades hence 
when our population is twice what it is 
now, if a complete, accurate and com- 
prehensive statement of our Corpus 
Juris is not available. 

Furthermore, the increase of popu- 
lation in America indicates how rapidly 
the profession will enlarge in numbers, 
and proves that the demand will rapidly 
increase for copies of such a work, and 
therefore indicates that from the finan- 
ctal standpoint, there is no question but 
that the foundation which made its pro- 
duction possible will be restored, no 
matter what the original cost may be. 

Lincoln, when President, as the nation 
drifted into civil war, deemed this 
question of population of such vital im- 
portance as to cause him to discuss it 
in extenso in his second annual message. 
See Messages and Papers of the Presi- 
dents, Vol, VI. p. 136 et seq. 

Lincoln there exhibited the increase 
by decades in the population of the 
nation as follows: 


Ratio of 

“* Year Population Increase (%) 
“1790 3,929,827 —_—— 
“1800 5,305,937 35.02 
“1810 7,239,814 36.45 
**1820 9,628,131 33.13 
**1830 12,866,020 33.49 
"1840 17,069,453 32.67 
**1850 23,191,876 35.87 
“1860 31,443,790 35.58” 
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Among a number of other deductions, 
he made these: 

“This shows an average decennial increase 
of 34.6 per cent in population through the 
seventy years from our first to our last census 
yet taken. It is seen that the ratio of in- 
crease at no one of these seven periods ts 
either two per cent below or 2 per cent above 
the average, thus showing how inflexible and 
consequently how reliable the law of increase 
in our case is. Assuming that it will continue, 
it gives the following results:”’ 


Lincoln then inserted a table of esti- 
mated decennial increases from the 
year 1870 to 1930 by decades and said :— 


“These figures show that our country may 
be as populous as Europe is at some point be- 
tween 1920 and 1930.” 


He had previously massed much in the 
way of statistics concerning density 
of population in various states and in 
Europe. He then made an extraor- 
dinary prediction as follows: — 

“And we will reach this, too, if we do not 
ourselves relinquish the chance by the folly 
and evils of disunion or by long and exhausting 
war springing from the only great element of 
national discord among us.” 


This message was sent to Congress 
December 1, 1862. We did, however, 
decrease for the time being our ratio 
of increase by continuing the war and 
so Lincoln’s estimate that in 1900, we 
would have a population of one hundred 
and three millions was somewhat higher 
than the fact, yet he had indicated that 
that would be the result if the war were 
continued. 

Now, applying the Lincoln method 
and assuming that we have a population 
in 1910 of approximately one hundred 
millions (the estimate), a@ mere twenty- 
five per cent decennial increase (as against 
the more than 34% used by Lincoln 
in his calculation) will have the following 
startling results—I do not state the detail 
figures lower than tens of thousands 
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and for sake of brevity only at twenty- 
year intervals: 


Estimated increase of population in 
the United States 


Year Population 
1910 100,000,000 
1930 156,250,000 
1950 244, 140,000 
1970 381,470,000 
1990 596,000,000 


This represents the increase during 
only eighty years, less than three gener- 
ations, and had not Abraham Lincoln 
used this method, I would hardly have 
ventured to put it in this memorandum. 
These figures are enough to startle and 
stagger every thinking man in America, 
even though we make reasonable deduc- 
tions from the calculation by reason of 
the possible operation of the Malthusian 
doctrine. 

These figures, or any figures that are 
warranted on any legitimate basis of 
calculation, are sufficient to make the 
point which I want to make, and that is 
that it is time our profession was ceasing 
to talk and dream (as it has been doing 
for a hundred years), about securing 
this great statement of our system of 
law, but that tt should get to work and 
produce it, no matter what it costs. Nay 
more, I submit that in order to preserve 
the integrity of our judicial system, it is 
an absolute necessity. We ought not 
to delay until it is too late,—it is in 
many ways a far more difficult task now 
than it would have been a century ago. 

Can any one aware of the situation 
doubt that a philanthropist of large 
means desirious of helping the masses of 
the people could more advantageously 
place an adequate fund in the hands of 
able trustees as a continuing foundation 
for the purpose of aiding the publication 
of the American Corpus Juris, while it is 
practically a possibility to do it, and 
providing for its perpetual republication 


at intervals of a decade—a work that 
but needs this incentive to place it in the 
hands of Bench and Bar within a reason- 
able time, and in a way that will cause 
it to return to the Foundation every 
dollar expended in its production? 

In other words, this project is one 
which only needs to be helped to the 
extent of creating the work. The pro- 
fession will then pay for it by purchasing 
it, and in that way return the funds to 
the foundation which were necessary for 
its production. In short, it is a method 
whereby the profession would be aided 
in helping itself, and which at the same 
time would directly affect and improve 
the administration of Justice not only 
in America but throughout the world. 
Yet without such an initial aid it is not 
possible of being produced as it should 
be—f at all. Does not the last century 
of inaction, despite the urgency of the 
need, make this clear? 

Such a Foundation would also always 
be available to aid the production of 
whatever other works for the advance- 
ment of the Science of Jurisprudence, 
it would, in the judgment of the trus- 
tees, be important to have published. 
Such a Foundation would be a type of 
drag-net that would go out over the 
land and in its meshes would catch the 
man of genius, the man of great mental 
ability burning to give a work on juris- 
prudence to the world, but who other- 
wise, through lack of means and business 
acumen, could not escape the toils of 
the law-publisher producing books only 
for profit. The expert judgment of 
the able jurists who would constitute 
the Board of Trustees of the Foundation 
would always be available to determine 
what was worthy of publication. Some 
mistakes, it is true, might be made by 
the trustees, and a few books might get 
into print which would be mediocre,— 
the one class, however, would survive, 
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the other would go down to oblivion; but 
the creative work of those who through 
their insight found the Truth would live 
on and on, as does the immortal work 
of those who labored here in my town a 
century and a quarter back in the build- 
ing of our Constitution. 

3. The publication of the American 
Corpus Juris, prepared in the way outlined, 
and representing as it would more than a 
century of not only the intellect and wisdom 
of the Federal Courts but of the learned 
jurists expounding the law from the Benches 
of the Appellate Courts of every state in 
the Union, could not but place America in 
the lead of the world in the field of Juris- 
prudence, and enable her to exercise a more 
potent influence in World Councils. 

The proposed work, in stating com- 
pletely, thoroughly and accurately the 
American System of Law,—its Corpus 
Juris, all as the result of the painstaking 
labors of the ablest members of the pro- 
fession in America, both on the Bench 
and at the Bar, but particularly of those 
in the faculties of the Law Schools, 
would not only tend to unify the judicial 
systems of the various American states, 
but it would strengthen our influence 
upon the Judicial systems of other 
nations and more rapidly bring theirs 
and our own into that ultimate harmony 
which ts so much to be desired. At the 
present time it is well known that Ameri- 
can jurisprudence, by reason of there 
being no complete statement of tt, does not 
and can not receive the attention from 
the jurists of other nations, which its 
importance demands.* 

Chief Justice Simeon E. Baldwin of 
Connecticut, former President of the 
American Bar Association and of the 
International Law Association, and Pro- 
fessor of Constitutional Law at Yale, has 
emphasized methods whereby “the 
moral support of the world (may) be 
fully gained,” and in words which should 





*See particularly views of Judge von Lewinski 
of Berlin, p. 96 injra. 
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impress every lover of his country. Of 
“the indubitable principles of social 
Justice,” he says:— 

“Those principles will in every case ulti- 
mately determine the judgment to be pro- 
nounced on any international dealings by that 
Court without appeal, unseen but not unfelt 
by men, that is always in session, truly named 
by Daniel Wesbter ‘the great tribunal of 
modern civilization.’ ”’ 


He further declares :— 


“Public opinion has taken on a new form 
in recent years. There has arisen a public 
opinion of the world. It has come into being 
as the result of the closer and quicker commun- 
ication between all lands, which is due to 
modern uses of steam and electricity, and to 
the incidental extension of the power of the 
press. 

“If all nations were equally sensitive to 
this new force of world opinion, the problem 
would be a simpler one. But it is strongest 
where, as respects the subject now under 
consideration, it is least needed. That Great 
Britain should fail to obey a judgment of the 
Hague Tribunal, or an award of arbitrators 
to which she was a party, is unthinkable.” 


There can be no question but that we 
have in America all the brain-power 
necessary to create the work, proposed 
from time to time through now more than 
a century of our existence; yet it is plain 
this brain-power could not be utilized 
effectively so as to produce by the united 
effort of many—of all who should have 
a part in it—a result which would be a 
“truly co-ordinated whole”’ unless organ- 
ized in some such way as outlined herein. 
To make this possible, the thing that 
above all else would seem to be abso- 
lutely essential, a sine qua non of the work 
being executed on the broad lines it 
should, is an adequate Foundation of 
Jurisprudence. Only in that way may so 
great an enterprise in the realm of Juris- 
prudence be saved from the “ perils 
of commercialism,” with their ever 
present baneful influences. Without 
such support the work which has made 
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Justinian’s name immortal could not 
have heen produced. 

As I have repeatedly endeavored 
to indicate in this Memorandum,“ the 
call to arms” has gone out over the 
profession now for more than a century, 
yet no one has responded and produced 
the work which circumstances demand, 
a complete and logical statement of our 
Corpus Juris. For the first time it is 
believed a practical plan is now presented 
and the question is, ‘‘ Shall it be avatled 
of and in the most effective way—or shall 
this great enterprise be slaughtered by 
commercial interests?’’ It is of course 
far better that “‘ the plan ’’ for its crea- 
tion should be utilized commercially 
than not at all, yet it is hoped it may 
be saved from that and its production 
made possible in the best way absolutely 
freed from the bane of commercialism. 
The opportunity is at hand. The de- 
cision must be made, and if those who 
realize and know the need can so mass 
their influence as to secure the financial 
backing that is essential to save this 
great enterprise from the “perils of 
commercialism,’’ they can insure the 
work being all it ought to be and can be. 

Of course the really difficult thing is 
to impress a man, who knows nothing 
of law from the scientific philosophical 
side, that (a) a most serious condition 
actually exists (which he would naturally 
doubt)—a condition that must be rem- 
edied to prevent ultimate chaos in our 
judicial system, and (b) that 2 can be 
remedied. 

How can such a man be brought to 
realize the situation? 

The point which I would leave with 
you is that great as has been the need 
for such a work as that outlined, yet 
since Wilson’s day (his plan having been 
forced into abeyance through his inability 
completely to execute it, owing to lack 
of time at his disposal and his untimely 
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death at fifty-six), however many have 
seen the need, all have been appalled 
by the stupendous task and no man, 
neither Wilson, nor Dane, nor Carter, 
nor Dillon, nor Holmes, nor anyone has 
accomplished it. Yet the thing has 
got to be done eventually if for no other 
reason than to lighten the labors of 
the practising Bar and thereby make 
possible the administration of Justice 
at so low a cost as to enable the average 
citizen to secure cheap and speedy 
Justice. 

It seems clear that if some powerful 
member of the “ philanthropic phalanx’”’ 
could only see the true situation, he 
would realize that a rare oppotunity 
presented itself to immortalize himself 
by having such a monumental work 
produced under his auspices, and under 
a plan too which will insure the ultimate 
return of the funds to the foundation, 
making the same available always to aid 
other projects in the field of jurisprudence. 
Indeed, would it not be the surest way 
such a man could possibly find to secure 
real immortality, but above all that to 
do a lasting service to a nation? 

Some may think that the Carnegie 
Institution at Washington might finance 
this project, but its funds would not be 
available, for apart from the fact that 
its income is fully taken up, only income 
ts avatlable under that foundation, and 
it is not income but the temporary 
investment of principal that is needed 
to float this undertaking as it ought to 
be floated. Before it, measured by its 
scope and possibilities, the activities of 
even the Carnegie Institution in Wash- 
ington pale into insignificance, spending 
as it does much of its income in the 
preparation and publication of laborious 
(and no doubt in the main valuable), 
scientific investigations which while they 
improve man’s physical well-being, 
accomplish nothing in improving and 
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strengthening the great vital force in 
our civilization,—law and government, 
our system for administering Justice. 
Contrast the importance of the prepar- 
ation and publication of the American 
Corpus Juris, under some such plan as 
outlined in this Memorandum, with the 
preparation and publication of such 
literary and scientific works as the fol- 
lowing, which I cull from the last bulletin 
of the Carnegie Institution of Washing- 
ton, that of October 11, 1909, which 
recently drifted into my office: 


“Heredity of Coat Characters in Guinea- 
pigs and Rabbits’; 

“Investigation of Inequalities in the Motion 
of the Moon produced by the Action 
of the Planets’; 

“Catalogue of Stars within Two Degrees of 
the North Pole’; 

“The Fossil Turtles of North America.” 

“The Pawnee Mythology”’; 

‘“‘Egyptological Researches”’; 

“Inheritance in Poultry’’; 

“Heredity of Hair Length in Guinea-pigs 
and its Bearing on the Theory of Pure 
Gametes’’; 

“‘Research in China’’; 

‘‘Rhythmical Pulsation in Scyphomeduse ”’; 

“The Roman Comagmatic Region’’; 

“A Revision of the Pelycosauria in North 
America’’; 

“The Fauna of Mayfield’s Cave’’; 

“Distribution and Movement of Desert 
Plants’; 

“Coat Patterns in Rats and Guinea-pigs’’; 

‘‘Mythology of the Wichita’’; 

“Inheritance in Canaries’’; 

“‘Traditions of the Caddo’; 

“Bibliographic Index of North American 
Fungi’”’; 


Chestnut Hill, Philadelphia. 


“Explorations in Turkestan, with an Ac- 
count of the Basin of Eastern Persia and 
Sistan’’; 

“The Vulgate Version of the Arthurian 
Romances’”’; 

“Determinative Evolution in the Color 
Pattern of the Lady Beetles’’; 

“Traditions of Arikara’’; 

“Researches on North American Acridiide”’; 

“The Origin of a Polydactylous Race of 
Guinea-pigs’’; 

“American Fossil Cycads”’; 

“Variation and Correlation in the Crayfish.” 


The above of course represent but a 
small proportion of the activities of the 
Carnegie Institution, which is doing so 
much along scientific and literary lines, 
yet they do represent a large expendi- 
ture of money now gone forever from the 
income of the Foundation, without 
expectation of return other than through 
the good which will result from the pub- 
lications. Great as is the indebtedness 
of civilization to the patient and pains- 
taking researches of science—so well ex- 
emplified by the above—both in their 
direct and indirect application to the 
comfort and culture of mankind, yet I 
reiterate that such activities as those 
enumerated in no way compare in im- 
portance with the preparation and pub- 
lication of a great System of American 
Law, our Corpus Juris, that our system 
for administering Justice—‘‘ the great 
interest of Man on Earth ” and the vital 
force in our civilization—may be made 
stronger and better,—a thing which 
must be done if real Justice is to continue 
to be administered in America through 
the decades and centuries soon to be 
upon us. 


[FOR OUTLINE ANALYSIS OF MEMORANDUM, SEE OVER TO PAGE 901] 
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OUTLINE ANALYSIS OF MEMORANDUM 
IN RE CORPUS JURIS 
[Printed pp. 59-89, supra.] 
1. THE IMPERATIVE DEMAND OF THE PROFESSION.......... 


Views of James C. Carter, 59, 64, 65; Sir Francis Bacon, 60; Nathan Dane, 60; 
| Wilson, 60-62, 69; Edmund Randolph, 63; Henry T. Terry, 64; Judge 

illon, 64, 69; James Parsons, 65; David Dudley Field, 65. 
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2. Beyond power of one man to accomplish; co-ordinated effort of many experts 
necessary, under centralized executive control, 70, 71. 
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results of the labors of the great experts in the Law School Faculties, as well 
as their aid and co-operation. 

Chief Justice McClain and Dean Ames quoted, 72; views of Mr. Justice Holmes 
and Judge Staake, 73. 
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Opinions upon the American Corpus Juris Project 


By LEADERS OF BENCH AND BAR 


‘‘I wish the Memorandum and the letters which accompany it could be 
read by every lawyer and law student and thoughtful citizen in the land.’’— 


HON. JOHN F. 


ILLON. 


“I wish tne opinions elicited could be read by every thoughtful man and 
woman in the country. Such reading would be the planting of seed, sure to 


yield a rich harvest in practical results. 


Heaven speed 


ou and your two 


colleagues in this gigantic but blessed undertaking.”—JUDGE STAAKE, 
Chairman of the Executive Committee of the National Conference of Com- 
missioners on Uniform State Laws. 


Many leaders of Bench and Bar have been consulted concerning the plans for 
a complete and philosophically co-ordinated statement of the American Corpus 
Juris, as outlined in the Memorandum at pp. 59-89 of this issue. We print the 
salient portions of their expressions of opinion, as they evidence a most careful 
consideration of the project, constitute an invaluable contribution to the cause, 
and carry the weight of the highest professional authority. Many of the italics 
are not in the originals, and have been inserted in order to make possible a rapid 
examination of the most important portions. 
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The immeasurable importance of the sub- 
ject has led me to read this paper and to con- 
sider the project, which it sets forth and 
unfolds, with eagerness and absorbing inter- 


est. 
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The pressing necessity for an American 
Corpus Juris of the character proposed is uni- 
versally felt and universally acknowledged by 
the legal profession, by statesmen and intelligent 
The reasons for this urgent and now 
almost irresistible necessity I have, as this 
Memorandum shows,* elsewhere stated, and 
therefore I shall not here take the time or 
space to restate my views. 


*See pp. 64, 69 and passim. 


© ieee LEN sah A AGE tenn Naren Sette 








oun 














92 
[Hon. John F. Dillon—Continued.] 


As I grow older and my experience enlarges 
my conviction of the infinite superiority of 
what Bentham with unjust derision styled 
“judge-made law” over legislative law when 
dealing with the principles of right and jus- 
tice, constantly increases and strengthens. 

We have in this country in the decisions of 
the National and State tribunals the richest 
mines of judicial wisdom and legal principles 
as applied to transactions and conditions of 
modern life that exist in any country in the 
world. The priceless treasures of these mines 
are greatly diminished not only to the legal 
profession but to the people of the nation 
and states for the want of such a work as this 
Memorandum proposes. I heartily endorse the 
spirit, purpose and scheme of this great project. 
It has all the elements of a patriotic and 
philanthropic object of the highest national 
and public importance. 

Its execution must not be put upon any 
lower basis than that it intimately concerns the 
public and general welfare, present and future, 
on matters of the supremest moment to every 
man, woman and child in the United States. 
And as such I venture earnestly to commend 
the necessary financing of the foundation for 
the work to the favorable regard of some one 
or more of our wealthy, philanthropic and 
generous fellow-citizens who can thus have at 
one and the same time the double satisfaction 
of rendering an inestimable service to their 
fellow-men and of connecting their own names 
in perpetuity in the interests of a perpetual 
body of men and the ever expanding interests 
of the American Republic and through it of 
the interests of mankind in the world at large. 


Hon. John G. Milburn, Member of the New 
York State Commission on Revision of the 
Code of Civil and Criminal Procedure and 
Consolidation of all Statute Law since 1779; 
the President of the Pan-American Exposition, 
1901:— 

I have carefully studied your ‘‘Memoran- 
dum in re Corpus Juris.” The subject of the 
Memorandum has often occupied my thoughts, 
and I have wondered whether in my time there 
would be such a statement of the entire body 
of American law as you and your associates 
propose. I have never entertained a doubt 
as to the necessity and vast influence for good 
in many directions of such a statement, but 
the difficulties and obstacles in the way of 
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it always seemed to me to be insuperable. 
But the study of your Memorandum has con- 
vinced me that it ts perfectly feasible with the 
aid of an adequate foundation. 

There should be a logically arranged state- 
ment of existing American law as a whole. 
Until we have one the Bench and Bar will 
flounder along in a bewildering mass of con- 
flicting rules and principles emanating from 
many different judicial sources, state and 
national, and the great sufferers are the peo- 
ple, because it is their rights and duties which 
it is the function of the law to define and 
regulate. . . . I cannot but think that when 
it is appreciated by the liberal-minded men 
of our country who are seeking rational 
avenues for their philanthropy they will pro- 
vide a sufficient endowment. 


Hon. Elihu Root, of the New York Bar; 
United States Senator; formerly Secretary of 
State :— 

I have examined very carefully the matter 
which you sent me in relation to the proposed 
Corpus Juris of American law and I have no 
doubt whatever that such a work, tf done in 
a manner adequate to the importance of the 
subject, would be of very great value. . . . With 
best wishes for the prosperity of. your very 
public-spirited and laudable plans. 


Hon. Alton B. Parker, former Chief Judge 
of the New York Court of Appeals and Presi- 
dent American Bar Association, 1906-07:— 

A concise, logical and philosophical state- 
ment of the whole body of the Common Law, 
as applied and developed in each and every 
one of the many jurisdictions in the United 
States, is a pressing public necessity. 

The reasons for it are so admirably stated 
in “‘Memorandum in re Corpus Juris,”” by Mr. 
Lucien Hugh Alexander, that nothing need 
be added. They are not understood by the 
public generally, who are so vitally interested, 
for, if they were, the money necessary would 
be promptly forthcoming. The Bench who 
administer the law, the lawyers who seek to 
advise their clients, and the teachers of the 
law who try to equip students for their life 
work, do appreciate these reaons, however, 
and therefore they know the public need that 
this work be at once undertaken and pushed 
to completion. 

Their duty is clear. It requires them to 
contribute, each in his own way, toward the 
upbuilding of a public sentiment that will 
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support the execution of the plan which you, 
together with Mr. Andrews and Mr. Alexander, 
have formulated. If I can serve the cause 
at any time, command me. 


Hon. Charles E. Hughes, Governor of New 
York and Professor of Law in Cornell Uni- 
versity, 1891-3:— 

The demands upon me have been so con- 
stant that I have been compelled again and 
again to postpone an examination of the 
papers you have sent me; and as we approach 
the new year the work increases and there is 
little opportunity for what I had wished to do. 

However, I have looked into the matter 
sufficiently to feel justified in saying that the 
project you outline 1s one of great importance, 
and if the work is performed with the skill and 
care contemplated, it would be difficult to over- 
estimate its value. To make such a compre- 
hensive statement as is proposed of the 
American Corpus Juris would be a public 
service of the highest character. While the 
work would be a most difficult one, I think 
the plan is practicable. Its execution should 
be freed from the pressure of commercial 
demands, and I earnestly hope that you will 
secure the support for the undertaking which 
it deserves. ‘ 


Hon. William R. Day, Justice of the Su- 
preme Court of the United States; formerly 
Secretary of State:— 

I have looked over your plan for the prep- 
aration of a work which shall embrace in 
compact form a statement of American 
Civil Law. There can be no two opinions as 
to the desirability of such awork. The confusing 
mass of precedents which now embody what 
may be called the American Common Law 
renders it often impossible for counsel to give 
legal advice competent to guide their clients 
in doing what the law sanctions and approves, 
and refraining from disobeying the law, 
which, if litigation follows, they are presumed 
to know. 

An authoritative work clearly stating the 
general rules of law would be of inestimable 
service to the Bench and Bar of the country, 
as it would be to all who seek to know the 
law in order that they may conform to it. 
Any feasible plan for the accomplishment of 
so great a purpose, and I think yours may be 
worked out, ought to receive hearty encourage- 
ment and support. It will of course require 
ample time, great labor and no inconsiderable 


financial help. I wish you the success the 
project so amply deserves. 


Hon. William H. Moody, Justice of the 
Supreme Court of the United States, and for- 
merly Attorney-General :— 

Every additional day of judicial duty 
brings to me a deeper conviction of the absolute 
necessity of some system of orderly and scientific 
classification of the great mass of confused 
precedents, so that they may become useful 
in developing rules which will be consistent 
and harmonious. 

It seems to me that the plan you have in 
view, though I do not conceal from myself the 
difficulties of its execution, will tend greatly 
to that end. 


Hon. David J. Brewer, Justice of the Su- 
preme Court of the United States; President, 
1904, of the Universal Congress of Lawyers 
and Jurists:— 

Of the great blessing to the profession it 
would be to have such a work there can be 
no doubt. In a general way, the plan sug- 
gested is satisfactory and is probably the most 
feasible. 

As to the financial backing, I fear it will be 
difficult. ... 

The work is large and delays may be looked 
for in several directions. Persons who start 
in on the work may give it up after a while, 
may be taken by death, and any hasty pro- 
duction would be most disastrous. The value 
of the work will depend largely on the accu- 
racy and thoroughness with which it is done, 
the wisdom of the arrangement of the topics, 
and that will require much thought. 

As to the personnel of the triumvirate, I 
know Dean Kirchwey very well and am sure 
he will be a valuable man as one of the three. 
I have no personal acquaintance with Dr. 
Andrews, but from my knowledge of his work 
I should think he would be very competent. 
As for yourself, it is enough to say that my 
knowledge of what you have been doing justi- 
fies me in regarding you as a suitable person 
for the third. 

Of course, one essential element is a pro- 
found conviction of the value of the work and 
great enthusiasm, both of which I think Dean 
Kirchwey and yourself possess. One must 
also have much patience and persistence, 
for, with no thought of throwing cold water on 
the enterprise, I can but believe that time 
will be much greater than you at present 
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imagine, so they who undertake it will have 
need of the strength of purpose that does not 
tire. 


Hon. Walter Clark, Chief Justice of North 
Carolina:— 

You are proposing to do for this country 
what Justinian did for Rome and Napoleon 
for Western Europe. It is, for many reasons 
a far greater work and more difficult. Of tts 
value and of its necessity, there can be no two 
opinions. Fame and fortune will wait upon 
those who shall confer such a boon upon the 
present and future millions of our country. 


Hon. Hampton L. Carson, Attorney-General 
of Pennsylvania, 1903-7; Historian of the 
Supreme Court of the United States and of 
the Supreme Court of Pennsylvania; formerly 
Professor of Law in the University of Penn- 
sylvania:— 

I have read with care the ‘‘Memorandum in 
re Corpus Juris” which you sent me, and also 
the letters of the distinguished lawyers 
commenting upon it. I can truly say that 
I have read nothing upon professional needs 
within the last ten years which appeals to me 
so strongly. You have briefly but forcibly 
expressed the difficulties of a situation con- 
fronting the profession in a manner which 
must challenge general attention; and you 
have done what is of far greater importance 
solved the difficulty of meeting that situation 
by a rational and practicable plan. I have 
adventured in legal studies upon three dis- 
tinct lines, first, as an active practitioner; 
next, as a teacher of law students, through 
my professorship in the University Law Depart- 
ment, and then, too, in historic studies of the 
development of legal principles, and from 
all three lines of work there has been borne 
in upon me the conviction that the profession 
was in danger of being submerged, not only 
by the mass, but by the conflicting waves of 
decisions, and was in sore need of a general 
chart as the sole means of enabling latitude 
and longitude to be accurately taken. 

The various efforts of the encyclopedias, 
important though they were, and in the main 
intelligently conducted, formed no satisfactory 
soiutionjof the difficulty; for apart from the 
purely arbitrary and unphilosophical arrange- 
ment of matter, the text of the various 


articles themselves was built simply upon 
the plan of endeavoring to embody the most 
recent decisions, because of some peculiarity 
of fact and novelty of doctrine, and thus in 
the main drifted away from the statement 
of general principles, in order to aid a practi- 
tioner in finding citations which might fit 
particular cases. 

The merit of your plan I conceive to be this: 
Imagine, if such a thing be conceivable, the 
non-existence in any manner, shape or form 
of a map of the United States, but the exis- 
tence of numberless county maps of every 
state in the Union. Fancy the confusion 
of mind of a student of American geography, 
who would be compelled in order to ascertain 
the general relationships of states, territories, 
rivers and mountain ranges and lakes to each 
other, if he were obliged to attempt to con- 
struct for himself ab origine a general map by 
placing side by side the county maps of each 
distinct state, without having any guide 
whatever as to what lay north or south or 
east or west of each other. It would be a 
picture puzzle game in the extremest sense. 
You propose, however, that there shall be 
undertaken by competent experts the prepara- 
tion of a general chart which will do this 
work for the general practitioner and student 
and thus extricate him from the maze. 
Greater work than this cannot be attempted, and 
greater service to the profession and to the 
public cannot be done. I heartily approve of 
the plan, and wish you all success in its 
accomplishment. 

You are entirely right in pointing out the 
dangers and endeavoring to rise above the 
evils of commercialism. The plan could 
not succeed if undertaken from the commer- 
cial point of view. It would have too many 
competitors, and too many enemies, and would 
perish for lack of subsistence. No one, save 
he who has had some experience in such 
matters, can appreciate the difficulties and the 
delays of attempting to convince busy lawyers 
that the tools with which they are in the habit 
of working are uncouth and antiquated, that 
they should be thrown aside, and new methods 
adopted. The only way to supplant the old 
methods is to fashion a new instrument, and 
make it practicable, and place it, ready for 
use, in the hands of the profession. This can 
only be undertaken by those who would yield 
themselves entirely to the task of fashioning 
a new weapon, and the capital necessary for 
such a method or establishment, so to speak. 
must be supplied in bulk at one time, and ready 
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for immediate use, by one of ample means 
and of public spirit, whose brain has seized 
sympathetically upon the peculiarities of the 
situation, solved its difficulties at a glance, and 
then with a ready self-sacrifice, thrown him- 
self into the breach, in order to become, in 
the truest sense, a public benefactor; for the 
benefits to be derived from the adoption of 
this plan will not be confined to the legal 
profession; will extend themselves to every 
citizen, rich or poor, high or low, and of 
every class and condition in life, who falls 
under the sway of legal institutions. The 
patron of such an enterprise—and unfortu- 
nately it is a sad truth that lawyers are not 
rich enough, either individually or collectively, 
to meet the emergency—has also an oppor- 
tunity of benefiting the public which ought 
to satisfy the highest kind of altruism. 


Hon. Amasa H. Eaton, President of the 
National Conference of Commissioners on 
Uniform State Laws, 1901-09:— 


I am deeply impressed with the importance 
of a statement of the whole body of American 
law in proper philosophic scientific form, but 
have always been deterred from looking upon 
it as possible, being appalled by its magnitude 
and the apparent impossibility of any prac- 
tical method of bringing it about. 

You have now hit upon such a practical 
method and if any one will make it possible 
financially, his reputation will be made for- 
ever through centuries to come by the side of 
those who do the work. 

The subject appeals to me further on account 
of my connection with the work of the Con- 
ference of Commissioners on Uniform State 
Laws, of which I have been President for 
eight years. With fifty-one different jurisdic- 
tions under one federal government, most of 
them being sovereign states and supreme 
within their respective spheres, there is the 
greatest necessity for the work you contemplate 
and it will have an overpowering influence upon 
and favorable to the movement towards unt- 
formity of state legislation that is now making 
itself manifest all over the country. 


Rt. Hon. James Bryce, the American Bar 
Association's only honorary member; author 
of ‘‘The American Commonwealth,” etc.; for- 
merly Regius Professor of Civil Law at Ox- 
ford :— 

As to the desirability of having a con- 
cise, rational, well-ordered and lucid state- 


‘ 


ment of what is actually the existing federal 
law and state law in this country there 
cannot be any difference of opinion. 

I agree with all that your distinguished 
correspondents say upon that subject, and 
I agree also with the view, which some of 
them express that the undertaking is one of 
immense magnitude and difficulty, the com- 
pletion of which in a satisfactory way would 
be not only an honor to those who carried it 
through and to the age in which it was effected, 
but also a service of almost inestimable benefit 
to the people of this country. 

Those who have studied what has been 
done in the way of codification from the 
times of Theodosius II and Justinian down- 
wards know how immensely difficult the work 
is. And although what you propose is not 
codification by legislative authority, but only 
a statement of the existing law by the com- 
bined action of skilled and learned jurists, 
their task could not but be in some ways 
as difficult as that of codifiers. 


Sir Frederick Pollock, Professor of Juris- 
prudence at Oxford 1893-1903 and Professor 
of Common Law in the Inns of Court, London, 
1884-1890; author of many works on law and 
jurisprudence, and editor English Law Quar- 
terly Review:— 

Even with our centralized law and judica- 
ture it is hard enough for a practising Eng- 
lish lawyer to keep himself abreast of legal 
developments. The tendency is for busy 
practitioners to become mere specialists in 
one department. I have been asked by 
learned Continental friends to recommend 
a book giving a trustworthy general view 
of the law of England, and have told them 
with regret that there is none. Blackstone 
is too old to be patched up into a modern 
text-book—and so, I conceive, is Kent, though 
a later book and in some ways better. 

On your side all these difficulties are inten- 
sified. I have long wondered how you carry 
the load of two score and more independent 
sources of reported (if not always properly 
reportable) case-law, with quite serious 
divergences between not only legislative 
changes but the judicial interpretation of the 
Common Law in the different states. There 
ts therefore no doubt in my mind as to the bene- 
fit of such a work as you contemplate, and I 
agree with your correspondents thereon. 
In particular I would subscribe to every- 
thing Mr. Bryce says. 





tS 








96 The Green Bag 


[Sir Frederick Pollock—Continued.,] 


The real questions are the practical ones. 
Can you get an adequate number of leading 
American lawyers to agree on a systematic 
arrangement which shall be rational and also 
not too far removed from the familiar lines 
of practice? I do not see why not. I have 
myself tried to sketch out such a conspectus 
in the General Introduction to the Encyclo- 
peedia of the Laws of England, 2d ed., 1906; 
and I do not doubt that other arrangements 
at least as good could be made. 

Then, having settled the outlines of your 
body of law, can you get them filled in by 
men whose standing in the profession is such 
that their exposition will command general 
confidence? If not, the result will be only 
a systematized body of references to the more 
or less conflicting jurisprudence of the Federal 
Courts and of states or groups of states— 
better planned, may be, than existing digests, 
but of no more authority. ... I know no 
particular reason against a satisfactory solution, 
but obviously it is a question to be solved 
in the United States and not elsewhere. 

The last remark is still more manifestly 
applicable to the financial aspect of the 
matter. I will only say that the extensive 
publication over which Lord Halsbury pre- 
sides (and which is frankly content with 
alphabetical order) is being issued by private 
enterprise, I presume with the expectation 
of profitable return. 

As to one thing I feel rather doubtful. Is 
it intended to deal exclusively with the Com- 
mon Law as administered in the United 
States? If so, is there not danger of exag- 
gerating the differences between its inter- 
pretation in the United States and in other 
English-speaking jurisdictions? Are you 
not going even to disclose such facts as that 
in this country we cross our cheques and 
protect ancient lights and do not regard 
injunctions as a normal aid to criminal law? 
This, however, may be a merely speculative 
apprehension. Still, you will work for pos- 
terity, and Canada and Australia will have 
made considerable additions to the Common 
Law, as well as England, before our children 
are old. 


Hon. Karl von Lewinski, a Berlin jurist on 
leave of absence from the Bench by the German 
Government to prosecute legal research in 
America. Judge von Lewinski was the first 





German or Continental jurist to read a paper 
at a meeting of the American Bar Associa- 
tion :— 

You can hardly imagine how much a 
matter of regret it is to me that your plan 
has not been carried out long ago,—I cer- 
tainly can certify that I have suffered 
greatly from the lack of such a work. Sent 
over to your country to investigate some 
topics of your law, especially important for 
the growing relations between our nations, 
I had to undertake first to acquire a general 
knowledge of the elements of your legal 
system, of your principles and your theories. 
The result was that very soon I found my- 
self lost between hundreds and thousands 
of unsystematized decisions without any 
possibility of systematizing them myself, 
because there was and there is up to the 
present day no system to the American law, 
and certainly no philosophical and logically 
co-ordinated treatment of it as a whole. The 
existing encyclopedias are by no means apt 
to fill the crevice, neither your text-books. 
which generally treat their special subjects 
as separate ones without regard to their 
places in a logical system. The knowledge 
of the general principles of your law, which I 
had expected to acquire in a few weeks, has 
cost me months, and is still very incomplete. 
I have been forced to read numbers of per- 
fectly unnecessary cases, spread all over the 
reports and quoted in digests and encyclo- 
pedias very often in a misleading way. I 
have found it necessary to study a great 
number of text-books, covering ever so little 
ground just to build a fundamental basis out 
of these small and numerous stones, before I 
could really begin on my special subjects. 
The American Corpus Juris would have saved 
me all this work and time. 

It is clear enough that, under the present 
circumstances, your law must seem a desert 
without an oasts to the foreign jurist, who has 
not the time to devote months to the study 
of elementary principles. The impression 
which he necessarily receives whenever he 
comes in touch with it is that of an impene- 
trable chaos. This is the more a matter of 
regret to me, the better I come to know the 
wonderful wisdom of your jurists stored in 
those now almost unapproachable masses of 
cases. These hidden treasures are too valua- 


ble to be the exclusive property of a few Amert- 
can lawyers. The mines should be opened 
also to the English and to the European Conti- 
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nental jurist. That is the only way to secure 
to them their proper place in the development 
not only of the Anglo-Saxon law but also in the 
progress of general law-principles of the inter- 
national law and of the world’s civilization. 
After almost two years’ study I am thor- 
oughly convinced, that the American Corpus 
Juris, while a gigantic task, can be accom- 
plished, and I congratulate you upon being 
one of the men who will add this most bril- 
liant ray to the glory of the American people. 


M. Georges Barbey, of the French Bar 
(Avocat & la Cour d’ Appel), of Counsel for 
Dreyfus and member of the French Commission 
on Revision of the Code Napoléon:— 

No one will profit by this comprehensive 
creation so much as foreign lawyers who are 
now extremely embarrassed to study a ques- 
tion relating to American Law, in view of 
what appears to them to be a great confusion 
of the laws and of jurisprudence. A book on 
American: Law planned after our analytic 
method would be quite a relief to us on this 
side. 


His Excellency, Wu Ting-fang, Minister 
of the Chinese Empire to America, a Barrister 
of Lincoln's Inn, London, and the first Oriental 
admitted to the English Bar :— 

Your project to have a complete codifica- 
tion of the laws in force in the United States 
is grand and worthy of support. If Iam not 
mistaken, I do not think any nation has a 
complete set of codes embodying the laws of 
the state for the guidance of the public. 
If your scheme is carried out, I feel sure it 
will be a boon, not only to the legal profession 
but to the public in general. 

Some years ago in Peking, when I was en- 
trusted with the enormous task of codifying 
the laws of my country and putting them in 
proper shape, I could not get a comprehen- 
sive work giving me a general idea of the laws 
of the United States, so you see if the work 
contemplated by you is carried through, 
at will not only be useful to your countrymen 
but to foreigners also. 


Professor Henry T. Terry,* of the Law 
Faculty of the University of Tokyo, Japan:— 
It is needless to say that I heartily approve 





* See 2 64 supra, where Professor Terry is quoted 
in the Memorandum in re Corpus Juris, and refer- 
ence made to his presentation of the subject to the 
American Bar Association in 1888. 


of the plan of making a Corpus Juris. I have 
wished it and advocated it for many years. 
It will much reduce litigation, and be worth to 
the country many times what it will cost. Iam 
inclined to think that your plan of a founda- 
tion is the only feasible one. ... As is said 
in your pamphlet on the Corpus Juris, the 
work cannot be done by volunteers. Compe- 
tent men must be employed to give their 
whole time to it, probably for several years; 
and they must therefore be paid. . . . There 
should also be committees of supervision and 
revision, as you suggest, who, so far as I can 
see, must consent to act without pay, unless 
your foundation should turn out to be larger 
than seems to me likely. But there are many 
eminent lawyers who would give a remarkable 
amount of time to such a work gratis. 

On the whole, I think your plan is a good 
one and quite feasible, if you can get the 
money. Of course many thousand cases 
would have to be read, practically the whole 
body of our case law. But that is a matter 
merely of time and labor. Of the cases con- 
tained in the reports nine-tenths can be at 
once put aside as unimportant, consisting 
merely of repetitions of well-settled prin- 
ciples, or of decisions on local statutes that 


‘need not go into the Corpus Juris or on states 


of fact so special that they are not likely to 
occur again. As is said in your pamphlet 
ruling and leading cases, and really important 
illustrative cases only should be used.* .. . 

This brings me to the chief thing that I 
have to say, namely, the paramount importance 
of analysis. Analysis, analysis, and always 
analysis; and absolutely exhaustive. Every 
legal conception must be analyzed down to its 
ultimate legal elements,—that is, to the point 
where the nature and content of the elements 
discovered and the meaning of the terms used 
to denote them, cease to belong to the science 
of law. No smallest corner or crevice must be 
left dark or doubtful. And the results of that 
analysis must be expressed in a clear and 
accurate terminology. Nothing short of this 
willdo. ... 

In the memorandum I have prepared and 
send you, I have set out the plan of arrange- 
ment that seems to me the best. It is the 
only one that I have been able to devise where 
I—I speak for myself—have heen able to 
find a place for every rule, every detail, every 
decided case. In a mere outline or sketch, 
such as I have given in my memorandum, 





*See p. 75, supra. 
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it is impossible to explain the real reasons or 
what seems to me the real merits of the plan. 
If I can be of any assistance in furnishing 
more full statements on particular points, I 
shall be glad to do so. 


Hon. L. 8. Rowe, President of the American 
Academy of Political and Social Science ; mem- 
ber of the Commission of three appointed by 
President Mc Kinley to codify and revise the 
Laws of Porto Rico; Chairman of the American 
Delegation to the last Pan-American Con- 
gress :— 

I find it difficult adequately to express my 
views as to the far-reaching importance of 
the plan that you have outlined for a Corpus 
Juris. Such a plan, if properly carried out, 
would be a most important factor in securing 
more uniform legal standards throughout the 
Untied States. It would not only give us 
a view of the existing jurisprudence but 
would contribute immensely toward the further 
development of our legal system. 

From an educational point of view such a 
digest would also tend to broaden the train- 
ing of the American lawyer in facilitating a 
ready comparison between foreign systems 
and our own. This is a matter of far more 
than theoretical interest. Its importance 
was drawn to my attention with great force 
when, as a member of the Commission to 
Revise the Laws of Porto Rico, we were con- 
fronted with the problem of bringing the 
Spanish legal system into closer harmony 
with the American. A work such as that 
which you propose would have greatly facili- 
tated this task. With each year we are being 
drawn into closer touch, both commercially 
and intellectually, with the Far East and 
with the republics of Latin America, and we 
are beginning to appreciate the fact that 
their legal systems contain much that would 
be of value to us. Our greatest difficulty at 
the present time is to find the proper basis 
for fruitful comparisons. The work that you 
have outlined would furnish us what we sorely 
lack in this respect. 

I sincerely hope that the means will be 
found to carry out this plan, as I feel certain 
that it would mark an epoch in the history of 
American jurisprudence. 

The opportunity is presented of performing 
a great national service and I hope that the 
means will be found to have this service per- 
formed. 
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Hon. Alfred Hemenway, President Bar 
Association of the City of Boston:— 

The expressed purpose of your great under- 
taking commands my unstinted approval. 
The fountains of the law are many, but its 
rivulets are innumerable. It is laborious for 
the practising lawyer to seek the fountains 
and impossible for him to follow all the rivu- 
lets. An individual can master a limited 
area of the vast domain of American law, 
but a practical command of the whole field 
is at present beyond individual mastery. 

It can be satisfactorily accomplished only 
by combined efforts. A sufficiency of com- 
petent men can make a harmonious whole of 
the disjecta membra of American law. Were 
this accomplished all these fountains and 
rivulets would make an accessible reservoir 
of learning of inestimable value to the lawyer and 
the layman. It would realize the aspirations 
of Blackstone and of Kent. Your plan seems 
feasible. I have no other to suggest. Be- 
cause ours is a government of laws and not of 
men, the pecuniary means necessary for this 
important work should be forthcoming from 
those who are able among the lovers of good 
government. I know of no worthier cause. 


Hon. Joseph H. Choate, former President 
American Bar Association :— 

I have not the slightest doubt that your 
project, if it could be carried to completion 
in the spirit in which you have planned it, 
would be of incalculable benefit to the profession 
and to the community. 


General Thomas G. Jones, twice Governor 
of Alabama, former President of the Alabama 
State Bar Association and now United States 
Judge for the Middle and Northern Districts 
of Alabama :— 

You and your collaborators have adopted 
the only plan of finally surmounting the diffi- 
culties which have baffled the profession for 
more than a century in its efforts to secure an 
adequate statement of the Corpus Juris. In 
their work of administering justice the 
Courts, unless a question is most common- 
place, are always met with a mass of con- 
flicting precedents, which it is impossible to 
reconcile and from which no governing prin- 
ciple can be extracted. 

Public opinion makes and unmakes our 
laws, and finally interprets the meaning of 
the written constitution. The efforts which 
society makes, under the forms of law, to 
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deal with the problems of government, are 
largely shaped and moulded by the views of 
great law writers, and their discussion of the 
principles which ought to dominate the ad- 
ministration of the law. Lawmakers, states- 
men and judges are guided by their words, 
and so at last the philosophic and wise dis- 
cussion of principles by law writers has as 
much to do with the making of laws as if 
these law writers exercised legislative power. 
In this way alone can we hope for the final 
solution of the difficulties which a proper 
statement of the Corpus Juris is intended to 
solve. ... I have carefully examined 
your Memorandum in re Corpus Juris, and 
find in it the same earnest, intelligent and 
painstaking labor which you bestowed upon 
the Code of Ethics of the American Bar Asso- 
ciation, when I had the honor to serve with 
you on the committee which formulated it. 
The work you propose will be of inestimable 
value not only to the lawyer and the judge 
but to the whole body politic. I know of no 
greater task than the one you propose to 
accomplish, and I feel quite sure that it is 
in the right hands and formulated upon the 
right plan. 


Hon. Julian W. Mack, /udge of the Circuit 
Court of Illinois sitting at Chicago:— 

Your plan for a Corpus Juris is excellent. 

. I am entirely certain that you must 
rely for your main workers upon the law 
school teachers. Their work, subjected to 
the proposed criticism of an advisory board 
representing Bench, Bar and academic men, 
will, I am sure, not only be a worthy contri- 
bution to the juridical literature of the world 
but will also be indispensable to the active 
lawyers and judges of the country. 

When we see what a financial success has 
been made by the alphabetically arranged 
and, in great part, anonymously composed 
encyclopedias, it would seem that your pro- 
posed work must, with the aid of a thoroughly 
capable business man in charge of the mar- 
keting of it, yield not only its cost but large 
profits. Ido not, therefore, despair of success 
even if the desired philanthropist cannot be 
found. 

But I quite agree with you that such a 
work, destined to be America’s finest con- 
tribution to jurisprudence, ought to be lifted 
above the level of commercialism. A founda- 
tion, as suggested by you, will attract the 
best men and if, as I feel sure, the entire 
principle will be earned, the possibilities of 


future good to be derived from it are unbounded. 

Today we are overwhelmed with prece- 
dents, good and bad; the fundamental prin- 
ples must again, for our generation, be re- 
stated by the ablest jurists of our times. 
Such a restatement will, more than anything 
else, bring about that degree of uniformity of 
law in our forty odd jurisdictions which is so 
essential to the prosperous development of 
our country. 


Hon. William B. Hornblower, former Presi- 
dent of the New York State Bar Association 
and member of the Commission established by 
the New York Legislature to consolidate all 
the Statute Law of the State :— 

The importance and desirability of the 
preparation of such a work cannot be over- 
stated. The present condition of the law is 
little short of appalling. The arguments in 
favor of codification, based upon the bewilder- 
ing mass of conflicting authorities in the 
various states, are very weighty. Legisla- 
tive codification, however, is for various rea- 
sons unwise and impracticable, in my opin- 
ion, and would produce evils greater than 
those which it is intended to remedy. 

The general plan proposed by you seems 
to me to be a feasible one. I quite agree with 
‘your view that it is impossible and undesir- 
able to work out the plan on a commercial 
basis, and I sincerely trust that some one or 
more of our very wealthy citizens may be 
induced to see that it would be an cbject 
worthy of their patriotism and philanthropy. 


Hon. J. H. Reed, of the Pennsylvania Bar, 
formerly partner of Secretary of State Knox 
and United States District Judge at Pitts- 
burgh, resigned :— 

I heartily concur in regard to the impor- 
tance of the work. Nothing has contributed 
more to the general unrest, and to the growth 
of strange doctrines of government and in- 
crease of foolish and injurious legislation 
than the uncertainty of legal dectsions. And 
this uncertainty is largely due to the mass of 
reported cases, which are increasing by the 
thousands yearly, and which the practising 
lawyer and trial judge are compelled (in most 
cases hurriedly) to attempt to reconcile. 
In most cases, the best counsel can do in ad- 
vising is to guess at the probabilities. The 
client suffers by this uncertainty, and there 
can be no greater public service than ts sug- 
gested by your Memorandum, for every one, 
rich or poor. large business man or small 
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trader, even the proverbial widow and or- 
phan are vitally interested in knowing to a 
practical certainty their respective rights and 
duties. 

I sincerely hope means will be found to 
enable you and your proposed colleagues to 
carry out your plans in the dignified and com- 
prehensive manner suggested in your memo- 
randum. 


Everett P. Wheeler, Esq., of the New York 
Bar, Chairman of the American Bar Asso- 
ciation’s Committee on Remedies to Prevent 
Delay and Unnecessary Cost in Litigation:— 

Your plan for a complete and comprehen- 
sive statement of the entire body of Ameri- 
can Law interests me greatly. It is hard for 
anyone who is not a practising lawyer to 
realize the great difficulty that is imposed 
upon lawyers in advising, and upon judges 
in deciding, by the enormous mass of legal 
decisions which now form the evidence of 
American law. Such a work as you propose, 
af well executed, would be of the greatest im- 
portance to the community. Lord Bacon well 
said, that a country in which the laws are 
indefinite and uncertain is subject to an iron 
servitude. Yet such is the condition, to a 
considerable degree at least, of the United 
States. Many of the evils that public men 
and philanthropists bewail are due to this 
cause. 

Burke expressed his idea of what the legal 
status should be when he said that no man 
who was worthy to have the legal gown upon 
his shoulders would dare assert that it was 
impossible to know the law of England in 
any particular case until it should be decided 
by the Courts in that case. 

Unfortunately, every intelligent lawyer 
must now admit that the condition Burke 
declared to be impossible is now frequently 
realized in America. 


Hon. Charles F. Manderson, former Presi- 
dent of the American Bar Association, and 
for many years United States Senator from 
Nebraska, twice President pro tem. of the 
United States Senate :— 

Your proposition is to bring order out of 
chaos, for I cannot imagine anything more 
chaotic than the present condition of the law 
in this country. 

With the conflict and variance in the laws of 
different states and the constant disturbances 





that arise because of this variance there 
seems to be an absolute necessity for some 
uniformity of legislation upon all subjects 
that affect the commercial welfare and do- 
mestic happiness of the people of the United 
States. Our empires within an empire make 
frequently disastrous and ruinous conflict, 
and there is no remedy for evils that increase 
as time goes on except an education not only 
of the legal profession, but of the masses, 
to the necessity of greater uniformity in 
legislation. The American Bar Association 
has had this in view for years, but, unfortu- 
nately, has been able to accomplish very 
little to bring about the much needed result. 

Your project is worthy of all credit and aid, 
and I greatly hope that before much time elapses 
your effort will be crowned with full success. 
Anything that I can do at any time to forward 
this excellent work I will gladly do. 

My own opinion has been so fully covered 
by those with whom you have had corre- 
spondence that I feel that nothing is needed 
from me except to endorse what has been so 
well put by my friend Everett P. Wheeler, 
Esq., when he quotes from Lord Bacon in 
saying: ‘“‘That a country in which the laws 
are indefinite and uncertain is subject to an 
iron servitude.”” We can be rid of some of 
this servitude by uniformity of state legisla- 
tion, and a definite and well settled doctrine 
firmly established showing the distinction 
between legislation that should be extended 
to the states and that that should come from 
the Congress of the United States. 


Hon. Jacob M. Dickinson of Tennessee, 
Secretary of War and President of the American 
Bar Association, 1907-08:— 

There can be no question as to the impor- 
tance and desirability of such a work. Your 
plan as mapped out seems to me to be prac- 
ticable and comprehensive. 


Hon. George W. Wickersham, Attorney- 
General of the United States :— 

I have carefully read the Memorandum. 

There is no doubt that ‘‘a complete, correct 
statement of ‘the whole body’ of our law in 
scientific language’ is a high professional 
ideal, and that, as Mr. Carter said in the paper 
from which you quote: ‘‘A statement of the 
whole body of the law in scientific language 
and in a concise and systematic form, at once 
full, precise and correst, would be of priceless 
value.” ... The value of such work, if prop- 
erly carried out, is beyond question; the diffi- 
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culties in the way of its accomplishment are 
colossal. I quite agree with the views ex- 
pressed by some of the eminent gentlemen, 
whose letters you send me, that a prime 
consideration to the attainment of this pur- 
pose is to dismiss all idea of commercial 
success from the outset. If the work is done, 
and done well, it undoubtedly will bring com- 
mercial success; but it should not be under- 
taken with any idea of commercial success, 
but with a distinct and entire disregard of 
any such consideration. Thus undertaken 
and carried out in the way prescribed in the 
Memorandum submitted, the work cannot 
fail to be of great value to the profession. 


Hon. Lloyd W. Bowers, Solicitor-General of 
the United States :— 

The proposed American Corpus Juris at 
once enlists my support, as it must that of any 
lawyer who has at, heart the deepest interests 
of the law and his profession. To my mind, 
the great and increasing divergence of the 
law in the forty-six states, whose legislatures 
and courts independently establish their juris- 
prudence, is a very great misfortune; and that 
misfortune of course affects the public at 
large much more than it does the lawyers. 
Anything which will help towards greater 
uniformity of law throughout the United 
States deserves the highest commendation 
and encouragement. I can see no great 
influence for more uniformity of legislation 
or of decision except through the “‘potency 
of the better reason”; and the great work which 
you and your associates have in mind would 
help all who have to do with law toward the 
best ideals. I sincerely wish you all success. 


Hon. John Sharp Williams, United States 
Senator-elect from Mississippi and for many 
years leader of the Democratic Party in the 
National House of Representatives :— 

Your scheme is gigantic in its scope; but 
even if incompletely consummated will result 
in immeasurable benefit. 


General P. W. Meldrim of Savannah, State 
Commissioner of Georgia on Uniform State 
Laws and former President of the Georgia 
State Bar Association:— 

I am somewhat astonished by the immen- 
sity of your project, and yet, I am attracted 
opm... 

We have reached a condition from which 


there must come relief. We cannot continue 
at this rate. Neither courts nor lawyers can 
stand the strain.... The curse of this 
country, state and federal, is over-legislation, 
most of it slipshod, and nearly all of it unneces- 
sary. I am not optimistic about this pro- 
posed work; but I am satisfied that, while it 
will probably not realize the highest anticipa- 
tions, it will certainly mitigate the evil. 

A great work could be used as the founda- 
tion source of law, a source which legislators 
and courts would respect. But it would 
have to be one of the world’s monuments, 
broad, strong, lofty. How such a monument 
can be erected is the question? If an Ameri- 
can Maecenas should appear, well and good; 
but his appearance is doubtful. 


Hon. Simeon E. Baldwin, Chie} Justice of 
the Supreme Court of Connecticut, retired, 
former President American Bar Association 
and of the International Law Association, 
Professor of Constitutional Law at Yale, and 
author of ‘‘The International Congresses and 
Conferences of the Last Century as Forces 
Working Toward the Solidarity of the World,” 
etc. :— 


I am in entire sympathy with those who 
believe that a full and well-arranged state- 
ment of the rules of common law and equity, 
as they are or should be generally recognized 
in the United States, can be prepared by com- 
petent men and put in the compass of a few 
volumes. It would be a matter for serious 
examination whether these should be as 
numerous as constant reference to judicial 
authority and to standard text-books would 
require. 

In deciding that or any other question 
incident to the proper execution of the work, 
commercial considerations should have no 
weight. It would, however, be impossible to 
exclude these unless the work were financed 
by those who would find their compensation 
in the satisfaction of having done good service 
to the country in helping to set its judicial 
institutions in order on a firm and common 
basis. 

It seems to me not impossible that aid of 
that sort could be obtained from some of those 
who, under the inspiration of the movements 
of our time towards social betterment, are 
seeking to perform the trust which great 
wealth imposes on its possessors,—to devote 
a part of it to the public good. 
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Hon. Charles F. Libby, the President for 
1909-10 of the American Bar Association; 
former President of the Senate of the State of 
Maine :— 

At first I was appalled at the stupendous 

nature of the task, but on further considera- 
tion am inclined to think it is feasible, pro- 
vided it is free from the taint of commercialism, 
and is undertaken by the best minds in our 
profession, who are fitted for the work. 
Such a work, if properly done, would be a 
priceless value, and as Mr. Carter says, 
“could proudly dispense with any legislative 
sanction.” It would be its own raison 
ae 

My experience since 1895 in the work of 
the Conference of Commissioners on Uniform 
State Laws leads me to express an emphatic 
concurrence in the statement of Judge Staake* 
that the proposed work “will tend to over- 
come the unfortunate conflicts between the 
states in matters of commercial law and 
remedial justice, and hasten that uniformity 
in both law and procedure so essential to our 
progress as a nation.”’ 

The success of the plan demands, of course, 
ample financial resources; so large that you 
can only hope of success through appeal to 
some public-spirited and patriotic member of 
the “philanthropic phalanx,’’ who can be 
made to see the great and permanent public 
value of such a work carried out on the plan 
you outline. Of the value and importance of 
the work I have no question, and would most 
earnestly join in the appeal for an adequate 
foundation for this practical step in the 
advancement of the Science of Jurisprudence. 


Hon. James Hagerman, of the Missouri Bar, 
President of the American Bar Association 
1903-4:— 


I cannot state too strongly that I approve 
the plan and method of your proposed work, 
and hope that you will be able to accomplish 
it. It is much needed, and no doubt will be 
the basis for future works that will develop, 
simplify and bring within the reach of all 
who study jurisprudence and enforce its pre- 
cepts the entire body of American Law. It 
will be better than a mere legislative code, 
and will rank among the great practical codes 
of civilized countries. 





* See p. 83, supra. 


Hon. U. M. Rose of Arkansas, former Presi- 
dent American Bar Association, and Repre- 
sentative of the United States at the last Hague 
Conference :— 

I am in hearty sympathy with your plan; 
and I approve it in all its details. The 
gentlemen relied on to carry it into execu- 
tion enjoy in the highest degree the respect 
and confidence of the profession; and I am 
of the opinion that the selection could not 
be improved on. The work ought to have been 
done long ago. The state of the law at present 
is a disgrace to our profession. 


Hon. Frederick W. Lehmann, President for 
1908-9 of the American Bar Assoctation:— 

The desirability of such a work and its 
necessity to a proper administration of the 
law are obvious. You and Messrs. Kirchwey 
and Andrews can judge better than I whether 
the work can be done on a commercial basis. 
However this may be, it should nevertheless 
be undertaken, and I know of nothing which 
will better justify financial aid on the part of 
some public-spirited citizen. 


Francis Rawle, Esq., of the Philadelphia 
Bar, President American Bar Association 
1902-03 ; editor Bouvier’s Law Dictionary :— 

The subject is so vast that it is difficult to 
graspit. That such a work, well done, would 
be of inestimable value to the profession and 
to the community, is clear. I confess that 
my experience has sometimes led me to 
doubt whether it can be done in an authorita- 
tive way. Whatever Justinian put into his 
compilation became law; and whatever he 
omitted ceased to be law. This simple and 
effective method would be lacking here. 

We can, however, assume that something 
must be done, and I have no doubt that the 
work, if done along the lines you indicate, 
would be immensely better than anything 
that has heretofore been done, and would be 
not only of great use to the profession and 
the country, but would surely tend to bring 
about an increased untformity of law throughout 
the country. 

The Supreme Court of the United States is 
now deciding a large number of the most im- 
portant constitutional and general questions 
that affect the whole country. On most of 
these questions their rulings are controlling. 
This creates uniformity on those questions, 
but we may hope for more than that; it 
probably tends to impress upon the Bar and 
the Bench the vital importance of uniformity 
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in all possible directions, and the further 
thought that this can be reached to a cer- 
tain degree, at least, if courts, in deciding a 
question of first impression in any particular 
state, would follow the Supreme Court if it 
had decided the question, and not, as now, 
merely add another decision to one side or 
the other of a conflicting line of cases. The 
work that you contemplate would emphasize 
this thought, and that alone would make it 
worth the doing, 

I thoroughly approve of that part of your 
plan which entrusts the ultimate headship 
to three, aided by a large advisory body. 
Whether the advisory body should be quite 
as large as you make it, I perhaps doubt; but 
it certainly ought to be large. Perhaps fifty 
would be enough. It would be difficult to 
find one hundred men of equal, or anything 
like equal or average value, and the average 
ought to be high, both for good work and for 
the effect it would have on the profession. 


Hon. William N. Lanning, Judge of the 
United States Circuit Court jor Pennsylvania, 
New Jersey and Delaware :— 

I am greatly interested in the plan outlined 
by you for the preparation of a philosophical 
work on the whole of our American law. The 
spirit which prompts men like yourself, Dr. 
Andrews and Dean Kirchwey to join in an 
effort to carry out such a plan inspires the 
hope that even in our day the country’s 
greatest need in the science of the law may be 
supplied. 

The few philosophical treatises on law we 
now have deal only with isolated subjects. 
We have nothing dealing with the whole of our 
law as a unitary structure. Difficult of execu- 
tion as may be the work of co-ordinating and 
systematizing the fundamental principles of 
our forty-six state governments and our 
federal government, the task can be ap- 
proached with the certain knowledge that 
these principles are the timbers of a single 
great structure. 

The work you have in mind is monumental, 
but I believe it to be practicable. The need of 
it, also, is becoming more and more impera- 
tive. One takes too narrow a view of such 
a work if he thinks of it as helpful only to the 
legal profession. All are interested in good 
government; good government is conditioned 
not only on good laws but on their intelligent 
administration; and intelligent administra- 
tion of a country’s laws is promoted by a 





103 


clear philosophical statement of the prin- 
ciples on which those laws are based. 

The man who will establish a sufficient 
financial basis for the execution of your plan 
will save the work from the ‘‘perils of com- 
mercialism,’’ add to its value by his spirit of 
patriotism and philanthropy, and materially 
aid in giving to the world what will be, tf the 
work is done by such a force of experts as your 
plan contemplates, one of the most useful and 
helpful literary productions of modern times. 


Hon. George Gray, Judge of the United 
States Circuit Court; formerly United States 
Senator from Delaware :— 

I can add nothing to the weight of com- 
mendation set forth in the Memorandum, as 
coming from the most distinguished men in 
our profession. I think I can appreciate the 
importance of so stupendous an undertaking, 
and I agree with the late James C. Carter, 
that fortune and fame sufficient to satisfy 
any measure of avarice or ambition would be 
the due reward of the man or men who should 
succeed in conferring such a boon. It would 
seem that the fullness of time had come for such 
an institutional work as an expository codifi- 
cation of the body of our law, as distinguished 
from a legislative code. I wish abundant 
success to the learned and courageous entre- 
preneurs of this great work. 


Hon. Peter 8. Grosscup, Judge of the United 
States Circuit Court for Iilinois, Wisconsin and 
Indiana :— 

A great work like this does not always 
appeal to men with whom the first considera- 
tion is, what profits can be reaped. The 
work is too great for immediate large profits, 
for in its very nature it could not be brought 
within the purchasing power of a large number 
of purchasers. .. . 

I believe that the Corpus Juris, when pub- 
lished, will be one of the greatest influences put 
forth by this generation of men. We have come 
to a time when, for the sake of civilization, as 
well as the practical administration of the law, 
the body of the law should be put into scienttfic 
form. This work does that, and its loss to 
the world would be a distinct loss, and per- 
haps an irremediable one. 

Any word that I can say to anyone who is 
interested in a statement of the law, not as a 
commercial venture but as one of the avenues 
through which civilization moves forward, I 
will be glad to say. 
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Hon. Clement B. Penrose of Philadelphia, 
regarded by many as Pennsylvania's ablest 
Judge :— 

The idea of the American Corpus Juris, as 
set forth in your very instructive Memoran- 
dum, is magnificent, and if it can be carried 
out—though the task is more than Herculean, 
the benefit would be incalculable. 

Mr. Carter’s views, as you state them, ex- 
press with the greatest clearness all that I 
could say on the subject. 


Hon. George M. Dallas, United States Cir- 
cuit Judge, retired, and emeritus Professor of 
Law, University of Pennsylvania:— 

To give complete expression to my thoughts 
upon such a subject would be to write too 
much, and IJ cannot briefly say what I would 
in any better way than by asking leave to adopt 
as my own the short but sufficient note of 
Judge Penrose. 

The work of Mr. Carter, quoted in your 
Memorandum, and referred to by Judge Pen- 
rose, has been twice read by me, and, through- 
out, is full of suggestive matter. 


James Barr Ames*, late Dean of the Har- 
vara Law School :— 


The bulk of the work will have to be done, 
as the lion’s share of the work of preparing 
the German Civil Code was done, by professors. 
Our law schools are too young to have de- 
veloped yet a large class of professors making 
the scientific study of law their career. 

Personally, I could give very little time to 
the development of a Corpus Juris such as 
you have in mind. I have not many years 
for work and have several jobs to do. I do 
not want to hold aloof, however, and if you 
get definite assurance of the necessary funds 
for the payment of the large staff of col- 
laborators, and if the Board of Editors when 
chosen seem to me to be men of the right sort 
and likely to put the thing through, I should 
be willing to go on the Advisory Board, assum- 
ing that my strength permitted. 


Professor George W. Kirchwey, Dean of 
the Law School of Columbia University, 
Chairman of the Section of Legal Education 
of the American Bar Association, 1902-03, and 
former President of the Association of Amer- 
tcan Law Schools :— 





* See also further quotations from the revered 
Dean Ames, at p. 72 of the Memorandum, supra. 
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I am deeply interested in the project which 
you and Mr. Andrews have formed of giving 


to the world a complete systematic statement 


of the law of the land. It would be difficult 
to exaggerate the importance of such a work to 
the Bench and Bar and, indeed, to our country 
and its institutions. The plan stirs my imag- 
ination as a contribution, perhaps the greatest 
single contribution that could be made, to the 
great work of reducing the chaos of our compli- 
cated American jurisprudence to something like 
order and unity. If, as your plan contem- 
plates, the treatise shall represent the finest 
legal scholarship and the best professional ex- 
perience of our country (and I can see no 
reason why you should not be able.to com- 
mand both for such a project), it will un- 
doubtedly be eagerly welcomed by the pro- 
fession and take its place as a notable 
achievement of the American bar. I shall 
be glad to contribute, in every way possible, 
to the success of the enterprise. 


Hon. Frank Irvine, Dean of the Law School 
of Cornell University:— 

I have examined with some care your plan 
for a Corpus Juris. There cannot be the 
slightest doubt that such a work well carried out 
would be the greatest contribution ever made 
to our law. While of inestimable value to 
the profession, its chief advantage would 
accrue to the people as a whole, who suffer 
more than any except lawyers realize from 
the present enormous volume and confused 
state of the precedents from which the law 
in a given case must be developed. 

The undertaking is colossal and beset by 
difficulties. On the one hand, the work must 
be authoritative. Comparatively little good 
would be accomplished by a mere comprehen- 
sive treatise on the law, which would relegate 
us to the same study of old cases as the only 
real authority. The work should solve the 
problem so long confronting us and arising 
out of the enormous and indeed appalling 
growth of the reports. We cannot hope for 
any work which would enable us to throw on 
the junk pile the thousands of accumulated 
volumes, but we may reasonably hope for a 
work which will render a resort to them 
rarely necessary, and when necessary at all 
chiefly for historical purposes. On the other 
hand, legislative codification leads us into a 
new and inner maze without getting us out 
of the old one. The authority must be de- 
rived not from legislative fiat but from the 
character of the work itself. 
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These considerations point to some such 
plan as that which you propose as the only one 
promising any degree of success. The under- 
taking must not be a commercial one. It must 
be carried out by a large number of those 
men best fitted for such a task. Because it 
requires the co-operation of so many men, 
it requires a strong central organization and 
competent direction by a few. 

My conclusions therefore are that such a 
work is more to be desired than anything else 
in the way of legal development, that the 
task is enormous but not impossible of per- 
formance, and that your general plan is one 
promising success. There may some time be 
room for controversy as to details, but the 
time to consider details is not yet at hand. 


Professor Henry Wade Rogers, Dean of 
the Yale Law School, and Chairman of the 
Committee on Legal Education of the American 
Bar Association :— 

I fully concur in the opinion expressed in 
the letters you have already received that 
this work you propose is one of the highest im- 
portance to the profession and to the public. 
There certainly can be no difference of opinion 
on that point among those who are qualified 
by their learning and experience to pass 
judgment upon the question. It would bé 
difficult to exaggerate the benefits which 
would follow from the satisfactory completion 
of the undertaking. 

It would be equally difficult to overesti- 
mate the magnitude and difficulty of the task 
you propose. It will involve great labor and 
must command the services of the ablest 
minds in the profession. . . . 

It is certainly possible that some wealthy, 
sagacions, far-seeing and public spirited indi- 
vidual or individuals will establish a Founda- 
tion which will make it possible to enter upon 
this splendid undertaking in the immediate 
future. The expense would be great because 
of the magnitude of the work and the necessity 
of employing the highest talent. And cer- 
tainly the whole profession would applaud 
should any citizen or citizens of the Repub- 
lic open the way by providing the necessary 
funds. 


Hon. George D. Watrous, President of the 
Connecticut State Bar Association and Pro- 
fessor of Law at Yale:— 

As to the desirability of such a work as you 
plan, there can be but one opinton. The diffi- 
culties in the way of achievement are tremen- 


dous, but I am sure they can be overcome by 
the triumvirate, in so far as in the nature of 
things they can be overcome. 


Hon. Roscoe Pound, former Supreme Court 
of Nebraska Judicial Commissioner, and 
Commissioner for Nebraska on Untform State 
Laws; now Professor of Law in the University 
of Chicago Law School; Chairman in 1907 of 
the Section of Logal Education of the American 
Bar Association:— 

I do not doubt that such a work as you 
propose, though difficult of execution, because 
it would be a pioneer work in the system of 
our Anglo-American law, is entirely feasible. 
The utility of the work is beyond dispute, and, 
I might fairly say, beyond measure. 

Our jurisprudence of rules is breaking down 
obviously, and in the process is injuring seri- 
ously public respect for law. A great deal 
of our law in books is not law in action, not 
only because the mass of legal detail is too 
cumbrous for actual administration, but 
often because, at the crisis of decision, judges 
can not but feel that they ought not to apply 
the mechanical details they find in the books 
in the hard and fast way that rules, as distinct 
from principles, are to be applied. But where 
are they to find the principles? There are 
suggestions here and there, and a powerful 
judge now and then draws a principle from 
the mass of rules. In general, however, the 
courts are too often forced to reach a con- 
clusion on the large equities of the cause and 
forage in the books for cases to support it. 
This makes our written opinions a mere ritual. 
Sooner or later a system of our law must come. 

Such a work must be done for its own sake. 
It must come from [a] the gradual, but ex- 
tremely slow progress of academic research 
and publication, from [b] a state-appointed 
commission or [c] from some private founda- 
tion. Commercial enterprise will demand im- 
mediate profits — and this work must be done 
thoroughly for ultimate not immediate results. 
The work of the Commissioners on Uniform 
State Laws, for example, will not sell; but 
who shall estimate its value? 

It has been said that the crimes of a Bona- 
parte and the bigotry of a Justinian will be 
forgotten because at their bidding the rough 
places in the way of justice were made smooth. 
The patron under whose auspices the way of 
American justice shall be made smooth will 
have done no less and will be the greater, in 
that he devoted his own while they com- 
manded the resources of states. 
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Dean James P. Hall, of the Law School 
of the University of Chicago; formerly Professor 
of Law in the Law School of Leland Stanford 
University, California:— 

As regards your general plan for a work 
upon American law in which the principal 
topics shall be thoroughly treated by men who 
are masters of their subjects, there can be no 
doubt that in most branches of the law such 
a work, if well executed, would afford a far 
better discussion of principles than is now 
to be found in any save a very few text-books. 
Nor can it be doubted that such a work would 
gradually have a considerable influence in 
settling and unifying many legal rules that are 
now in a deplorable state of uncertainty and 
diversity. If the plan can be carried out 
under capable direction and by competent 
hands it is well worth doing. 


Dean William R. Vance, of the Law School 
of George Washington University, Washington, 
D. C., Professor-elect in the Yale Law School, 
former Dean of the Law School of Washington 
and Lee University, Virginia:— 

The magnitude as well as the beneficence 
of your plan quite sweep one off his feet, so 
that it is difficult for him, in contemplating 
the brilliancy of the scheme, both in concep- 
tion and in detail, to keep fast hold of his 
judgment. Now that the north pole has been 
discovered and the air is being navigated, it 
would seem foolish to say that even such a 
dream of poets-in-law as an American Corpus 
Juris is unattainable. Therefore, we will 
admit that the plan you have worked out 
is not intrinsically impossible from the stand- 
point of scholarship, although none of those 
who have dwelt upon the tremendous diffi- 
culty of the undertaking have in any respect 
exaggerated the case. Iam, however, firmly 
of the opinion that it will become practicable 
only upon the basis of the philanthropic 
foundation which you urge so well... . 

I need not assure you that my statement 
of the great obstacles to be overcome in the 
prosecution of this most praiseworthy enter- 
prise does not indicate any lack of enthusiasm 
on my part over the plan itself, or that my 
belief in the need of such a work is any less 
vivid than that of the many lawyers who have 
written you letters of encouragement. 


Professor H. B. Hutchins, Acting President 
University of Michigan and Dean of its Law 
School ; formerly Professor of Law at Cornell:— 
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The necessity of a comprehensive and ac- 
curate statement of the whole body of our 
American law is certainly a pressing one. 
The plan that you propose seems to me to 
be a feasible one and I trust that it may be 
carried out. Be assured that I shall esteem 
it a privilege to do what I can to aid in this 
great work. 


Hon. Henry H, Ingersoll, Dean Department 
of Law, University of Tennessee, and formerly 
on the Bench of the Supreme Court of Ten- 
neesee -— 

I have often wondered, during my first 
twenty-five years at the bar and on the 
bench, and during the past fifteen, while 
studying, teaching and writing for text-books 
and cyclopedia, when and how it would come 
about that we Americans should have, out of 
the vast mass of legal material, raw and di- 
gested, local and national, treatises and com- 
mentaries, decisions and dicta, an adequate 
production—‘‘Pandects,” if you please, set- 
ting forth the Common Law of America, 
“Corpus Juris Americani,” and did not ex- 
pect in my time any nearer approach to 
it... . I have today read your ‘‘Memoran- 
dum in re Corpus Juris,” and on reviewing the 
progress of the past two decades towards 
uniformity through digesting, cyclopedizing 
and the altruistic labors of our American Bar 
Association, I cannot see that any greater 
rapidity is required to consummate your 
opus maximum in the next two, and possibly 
in view of improved modes of locomotion it 
may be accomplished in one. .. . 

Your Memorandum gives me strong lean- 
ing to your scheme and I hope for a modern 
Justinian, large enough to shoulder the work 
and give opportunity to laudable ambition. 


Hon. James G. Jenkins, United States 
Circuit Judge for Illinois, Wisconsin and 
Indiana, resigned; and now Dean, College of 
Law, Marquette University:— 

For many years I have been impressed 
with the need of a ‘‘Code Justinian” of Ameri- 
can Law, that the law might be made certain 
and the whilrwind of opinions avoided. I 
have feared, however, that this was but an idle 
dream; not that the work was impossible, 
but because it was so great and possibly un- 
remunerative from a commercial standpoint, 
that the necessary pecuniary aid could not be 
obtained. 

And yet the need for such a work is so urgent 
and of such consequence to the business interests 
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of our* country in producing uniformity and 
certainty of decision and in avoidance of the 
“law's delay’’ that it should appeal to all to aid 
in tts accomplishment. I cannot better ex- 
press my views than by adopting and referring 
to the cogent letterof Mr. Francis Lynde Stetson.* 

It occurs to me to observe that the time 
seems ripe for the undertaking. The pendu- 
lum is swinging more and more towards cen- 
tralization in the national Government, and 
however much one may from a constitutional 
standpoint regret this, it is certain that such 
change of necessity tends to uniformity of 
law throughout the length and breadth of our 
land, which is ‘‘a consummation devoutly to 
be desired.” 

I think your undertaking deserving of full 
success and of the aid of every broad-minded 
sagacious statesman, professional and business 
man. To advance civilization, to render cer- 
tain the law and its speedy enforcement,is surely 
appealing to every patriotic mind and to the 
self-interest of every owner of property. 


Chancellor 8. B. McCormick, of the Uni- 
versity of Pittsburgh, who, prior to his entering 
the educational field, was a member of the Bar 
in active practice :— 

In the first place, the work proposed by 
you and your associates is not only desirable 
and important, but is becoming an absolute 
necessity. Itis unthinkable that the legal pro- 
fession, which includes in it men of the pro- 
foundest scholarship, most brilliant attain- 
ments, broadest culture, keenest analytic and 
discriminating judgment, should much longer 
permit the almost impossible conditions now 
prevailing in the law. A remedy must be found, 
and it is to be found in the plan proposed by 
you and your associates. 

In the second place, the plan ts entirely 
feasible. That it will involve great and ex- 
hausting labors, together with the most dis- 
criminating judgment and almost limitless 
knowledge of the law, is true. But you have 
the men who are able to carry even this gigan- 
tic work to a successful issue. You have in 
your Memorandum so completely outlined the 
proper method of going about the work as to 
convince even the skeptical person that it 
can be done. 

In the matter of the practical question of the 
production of the work, there is, in my opinion, 
but one method and that is the second one set 
forth in your Memorandum, namely, a Foun- 
dation of Jurisprudence. 


*See pp. 67, 68, 80, 81 and 84, supra. 


This great work must be kept from any appear- 
ance of commercialism to give it highest value. 
Fortunately we live in a time when there 
are many men of large wealth, who, once 
convinced that a cause is worthy and will 
bring good to the people, are willing to supply 
the money to make it successful. Such a 
work will be of priceless value to the legal 
fraternity. It will be of equal value to the 
general pnblic. It will not be difficult to make 
this clear to men who, having large wealth, 
are conscientiously seeking to use their wealth 
for the highest good. I trust you will form 
your plans to issue your work on such a foun- 
dation. 

It has always been a marvel to me that the 
legal profession has been willing to permit the 
complexity and confusion, which have pre- 
vailed because of the multiplication of enact- 
ments, decisions, etc. This has continued 
until it would seem almost a hopeless task for 
any one man to expect to master the subject 
oflaw. Thisis wholly unnecessary. The plan 
you have conceived is not only feasible but 
an absolute necessity. 

In conclusion, permit me to congratulate 
you and your associates upon the conception 
of this plan, and to wish you, and those who 
may be selected to labor with you, an early 
and most successful completion of the under- 
taking. 


President Woodrow Wilson, of Princeton, 
a member of the American Bar Association, 
formerly in active practice at the Georgia Bar 
and for twelve years Professor of Jurisprudence 
tn Princeton University:— 

The eminent judges and publicists who 
have already endorsed the idea are most of 
them men whose practical experience lies very 
much nearer the field of this matter than 
my own does, and I can only say that their 
opinion in the matter confirms my own, that 
this project is not only feasible, but highly 
desirable, that its undertaking would be a 
great stimulation to legal scholarship in the 
United States and its accomplishment a great 
service to English-speaking lawyers everywhere. 


Dr. Lyman Abbott, Editor of the Outlook, 
and who at one time was a member of the New 
York Bar in active practice :— 

The preparation and publication of an 
American Corpus Juris, as proposed in the 
Memorandum which you have forwarded to 
me, would be, in my judgment, of very great 
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advantage both from the scientific and the 
practical point of view. I agree very heartily 
with the opinions expressed on this subject 
by the Hon. Alton B. Parker. [See page 92, 
supra.] I agree, too, that such a work 
could not probably be successfully published 
upon a purely commercial basis. 


Walter George Smith, Esq., of the Phila- 
delphia Bar, State Commissioner of Penn- 
sylvania on Uniform State Laws and Presi- 
dent of the National Conference of Commis- 
stoners on Uniform State Laws:— 

Herewith I return the Memorandum in re 
Corpus Juris which you were kind enough 
tosend me. I read it through with great care 
and with increasing appreciation of the scheme 
you and your associates are seeking to bring 
to perfection. Certainly it would be to the 
great advantage of our American civilization 
if it were possible to present in a reasonable 
compass a statement of the law on each of 
the vital subjects affecting the relations of 
mento men. Even if this were only approx- 
imately successful, the results would well 
compensate for the toil necessary to accomplish 
them. I like very much the plan you outline 
for the practical carrying out of the work, as 
it will unite the best trained intellects in the 
profession in producing an accurate, lucid and 
condensed statement of the vital principles 
of our jurisprudence. 

I wish it were possible for you to enlist the 
patronage of some modern lover of his kind, 
who would be willing to take the risk involved 
in financing your plan. From my limited 
knowledge of the subject I think with you 
that the risk would be only nominal. If, 
however, this cannot be accomplished I 
think that even under a commercial direction 
the work would be most desirable. 

Of course I realize that there is a great 
difference between the academic outlining of 
the plan of action and its being carried into 
successful practice. The limitations of our 
common nature must be heeded; but dis- 
counting all of these considerations I congratu- 
late you upon your thoughtful and admirable 
scheme. If it does not come to fruition under 
the direction of yourself and your associates 
it is none the less sure to come in some form, 
for our vast business interests, and the con- 
stantly increasing complexities and delays 
under our present system of jurisprudence, will 
not be borne by a progressive community. 


Hon. Frederick N. Judson, President of 
the Missouri State Bar Association:— 

The thoughtful men of our profession are 
realizing more and more that the doctrine of 
judicial precedent must be profoundly 
affected in the not distant future by the enor- 
mous increase of case law, as set forth in the 
published reports of the forty-six states and 
the federal reports. 

Is this multiplication of cases with these 
intolerable long judicial opinions to have any 
limit? The great problem of the future ts 
to determine how to use the adjudged cases in 
this enormous increasing volume, so that the 
law may still be enriched by new appli- 
cations, while its fundamental principles are 
expressed with certainty, convenience and 
accessibility. 

Under our federal government it is obvious 
that the remedy of codification, that is, of 
statutory codification, is impracticable. The 
increasing distrust of our legislative bodies 
indicated by the popular demand for so-called 
direct legislation is another complication, and 
manyare led to prefer judge-made law, however 
imperfect and uncertain, to statute law. 

The plan suggested in your Memorandum 
impresses me as eminently practical and indeed 
the only remedy for the chaotic condition into 
which we are drifting. The very magnitude 
of the enterprise and the large expense in- 
volved in its successful prosecution make it 
clear that it cannot depend on the ordinary 
incidents and hazards of a strictly commercial 
enter prise. 


David T. Watson, Esq., of the Pittsburgh 
Bar :— 

I am much impressed with your scheme, 
and I do not doubt that, with the labor and 
ability that you will give to it, very favorable 
results will follow. 


Hon. William U. Hensel, Attorney-General 
of Pennsylvania under Governor Pattison and 
President of the Pennsylvania Bar Association 
1897-98 :— 

My attention has been arrested by your 
project of a great and much needed work,— 
the American Corpus Juris. To foreigners 
the jurisprudence of the United States, with 
its confusion of courts and labyrinth of law, 
must seem a most complex system. The most 
profound lawyer of our own country in the pres- 
ence of the most guileless student, 4s over- 
whelmed in its entire contemplation. 
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Any ordinary scheme of relief proposed 
would meet with suspicion by those of the 
profession who have sadly realized that of 
making law books, of much cost and little 
value, ‘‘there is no end.”’ 

But when the eminent names of laborious 
students and conscientious workers which 
are identified with your project are regarded, 
it may confidently appeal alike to public- 
spirited men of means who are sincerely inter- 
ested in great works of real usefulness to the 
general public, and to the profession whose 
libraries it will enrich and whose labors it 
will vastly aid. 

The unceasing energy, the intense industry 
and the comprehensive knowledge which you 
and your proposed coadjutors will bring to this 
work are guarantees of its early and success- 
ful accomplishment. 

In view of all this I can no more doubt that 
generous patronage will endow it than I could 
withhold my hearty commendation of your 
prospectus. 


Frank P. Prichard, Esq., of the Phila- 
delphia Bar, law partner of John G. Johnson, 
Esq. :— 

That such a work, if well done, would be a 
benefit to the profession cannot be gainsaid. 
The multiplicity of decisions tends to create 
confusion as to underlying principles. I am 
therefore heartily in sympathy with the general 
purpose of the work you suggest. 

I also agree with you that the work cannot 
be well done as a commercial scheme, and that 
if done at all it will be best done by a small 
executive body, preferably by the trained 
experts of the law schools and adequately 
paid by funds provided by an endowment 
in advance. 

I have grave doubts, however, whether 
the first essay in this direction will produce 
a really great work, and whether it will return 
the money expended on it. A really great 
work of this kind, in my opinion, must be 
substantially the product of a single mind, and 
that mind of a special and peculiar ability. 
Such a man must be born, not made. No 
amount of intelligence or training can produce 
him. I do not mean to underrate the value 
of co-operative assistance or criticism, but 
any systematic, logical, clear statement of 
the law must be largely the work of one master 
mind. It does not follow that because you 
have put the work in the hands of a small 
executive committee of able men, it will be a 
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success. The ability required is not only of 
a high order, but peculiar in character. I 
believe, therefore, that the chances are against 
the production, in the first instance, of a 
really great work. This, however, is 10 argu- 
ment against the undertaking. The great 
Law Digests and Encyclopedias are, I think, 
but the first fruits of a general demand for a 
systematic statement of the law, and if an at- 
tempt adequately to supply the need in this 
respect will involve many failures there is 
all the more reason for commencing the work at 
once. 


Ernest T. Florance, Esq., of the New Or- 
leans Bar, Commissioner on Uniform State 
Laws for the State of Louisiana:— 

Much of the criticism of the administration 
of law, particularly in the lines of its uncer- 
tainty and of the delays in reaching even its 
uncertain results, springs fromn the confused 
condition in which the body of the law exists 
in this country. Under the system of the 
Common Law, as administered in the forty- 
five states of the Union, there is to be found 
ample authority for nearly any proposition 
that can be advanced. In examining the 
precedents thus established, it is almost im- 
possible for any Bench to gauge the value of a 
precedent by the ability of the Judges who 
may have created it... . 

The number of courts, unless the majority 
is overwhelming, is no proper guide to the 
correctness of the principles determined. 
The consequence of all this is that the 
practitioner cannot anticipate what the 
opinion of the Court before which he is to 
appear may be as to the conclusion to be 
reached from the examination of these contra- 
dictory precedents. The benefit of such a 
work as you propose is evidently, therefore, in- 
calculable... . 

Of course this work will be much more 
difficult than the writing of a long text-book, 
because it would require in its confection the 
keenest acumen, the most concise and accurate 
use of language, the most intimate knowledge 
of the law as it is, and the broadest-minded 
appreciation of the real meaning of ‘the law. 

Take, for instance, the subject of the rela- 
tions of Principal and Agent, known in 
Louisiana Code as the contract of ‘‘Mandate.”’ 
The law on that subject is stated in seventy 
short paragraphs, and it is very difficult to 
think of any question arising from that rela- 
tion that does not find its solution in one of 
those Articles. It would be impossible to 
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add fifty paragraphs without repeating prin- 
ciples, or entering into unnecessary details. 
The law of Suretyship is fairly well covered 
in thirty-five Articles; that of Partnership in 
ninety Articles. .. . 

With the exception of certain Common Law 
matters, which naturally would not arise in a 
Civil Law State in the same form in which 
they would arise in a Common Law State,and 
which are really more in the line of adjective 
than substantive law, nearly all the general 
questions governing Civil Conduct have been 
presented in the onehundred years of Louisiana's 
existence, to our Court. .. . 

The work as outlined by you is a necessity in 
the fullest sense of the word, and when completed 
its possession will become a necessity to every 
member of the Bar in general practice. Your 
method of raising the necessary funds is the 
best that could be suggested, and I agree with 
our brethren that there must be one or more 
of the public-spirited ultra rich who are willing 
to have their names go down to posterity as 
having rendered the greatest benefit to their 
fellow citizens that the use of money could 
confer. 

No library, no art museum, no charitable 
institution, and no educational institution 
can compare in value to the people at large 
with the composition of a work that would 
bring about certainty and rapidity in the 
administration of the law, which enters as a 
determining factor into nearly every event 
of daily life. 


General James A. Beaver, former Governor 
of Pennsylvania and now Judge of the Superior 
Court of Pennsylvania:— 

The conception is fine. If in its evolution 
the practical development could reach your 
ideal, and the product be equal to the seed 
thought, the benefits to the profession and to the 
country at large would be inestimable. If you 
could secure a man ora body of men who 
could do for America what Blackstone did for 
Englandand you could makeyourCorpus Juris 
of equal authority with his Commentaries, it 
would immortalize anyone connected with 
the enterprise, intellectually, commercially 
or otherwise. Oh, for a James Wilson, whose 
tragic and untimely death prevented at least 
the initial work which would have furnished 
a foundation for what you propose. With his 
Scotch ken, keen analysis and comprehensive 
grasp, he seems to those of us who hold him in 


grateful and honored memory to have been the 
one man of the generations past in this country 
who was equal to the demands of this enterprise. 

The task is Herculean, viewed from any of 
its varied aspects. I wish you well, I am 
sure,in the effort to carry the project to a 
successful conclusion. 

The difficulties seem to me to be almost 
insurmountable. All the greater credit, there- 
fore, to the man or men who will overcome 
them. When the great topics of the law, such 
as Carriers, Corporations, Evidence, Negli- 
gence, Railroads, etc., reach in their treatment 
from four to eight huge volumes, one smiles at 
the proposition to reduce to a harmonious 
whole the great Corpus Juris into twenty 
volumes, and yet it is not difficult to see that 
these great dissertations on single subjects, to 
a very large extent, cover the same graund and 
can be reduced in their final analysis by a 
comprehensive and philosophical treatment which 
will cover but little more than the full discussion 
of any one of them. I believe the thing can be 
done and, in the face of the great need of its 
being done, you may be sure that I wish you 
and your confreres abundant success in the 
doing of it. 


Hon. Samuel W. Pennypacker, Governor 
of Pennsylvania 1903-1907; former President 
Judge of the Court of Common Pleas, Phila- 
delphia, and the President of the Historical 
Society of Pennsylvania:— 


The vast benefit such a work, tf it can be 
successfully accomplished, will confer upon 
the judiciary, the profession and the public 
ts beyond estimation. 

The difficulties to be overcome before such 
a consummation can be reached are likewise 
very great, and its value will depend upon 
the energy, accuracy and care of those con- 
cerned in its preparation. Great tasks are 
however, sometimes accomplished, and the 
plan you suggest appears to be feasible. 


Hon. G. A. Endlich, President of the Penn- 
sylvania Bar Association for 1909-10:— 

I have given your Memorandum on the 
subject of an American Corpus Juris very 
careful examination. In common with, I 
think, the larger part of the profession J 
have long felt that such a work, properly done, 
would be of infinite service. Indeed, I am 
disposed to look upon it not only.as one of 
the great desiderata from the standpoint of 
the judge and lawyer, but in a still broader 
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sense as a necessity little short of tmperative. 
The decisions in every section of our country 
are piling up at such a rate that in the en- 
deavor to follow precedents courts and 
attorneys are obliged more and more to 
confine their search and references to the 
reports of their own states. This practice, 
becoming noticeable pretty much everywhere, 
must eventually tend to discourage and 
neutralize the efforts towards needful uni- 
formity in our law, and to beget in the various 
jurisdictions a spirit of particularism which 
is the very opposite of what we ought to 
cultivate, and which may be fraught with 
dangers by no means trifling. A work of the 
character proposed, if commended by strict 
accuracy and the weight of competent au- 
thority, would probably go far towards 
turning the current in the right direction. 

That the task, in spite of its magnitude, 
4s not an impossible one cannot be doubted, 
and the general plan outlined by you seems 
happily conceived and practicable. 


Charles Biddle, Esq., of the Philadelphia 
Bar:— 

One who reads this Memorandum and 
discusses the question with you, cannot fail 
to be impressed with the scope of the work 
and its great importance. The field to be 
covered is so large and the ability to master 
it is so rare, one can hardly venture upon a 
prediction as to the ultimate successful 
accomplishment of all you desire; but if 
the man or the men can be found with the 
industry and brains to succeed, there would 
seem to be no limit to the usefulness of such a 
work. Few of those who help to administer 
our laws have had the opportunity, the 
inclination or the ability to become learned 
men. To this large majority this work 
would afford a means of following that which 
is best and most universally adopted. Such 
a book would give to the United States what 
Blackstone gave to England. 


Hon. James M. Beck, of the New York 
Bar, formerly Assistant Attorney-General of 
the United States :— 

Your Memorandum is deeply interesting. 
A New York lawyer, above every other, 
should sympathize with you in your laudable 
purpose of preparing a comprehensive state- 
ment of the entire body of the American 
aw, for he is called upon from time to time, 
when consulted by local clients having interests 


throughout the entire country, to break a seem- 
ingly impossible way through a wilderness of 
precedents. The multiplication of judicial 
reports makes this task each year increasingly 
difficult. For example, a large commercial 
enterprise, doing business in each state of 
the Union, and having its principal office 
in New York, will frequently ask counsel 
whether they violate, in the methods of their 
business, the Anti-Trust laws either of the 
nation or the various states. The difficulty 
of answering such a question without writing 
a treatise is obvious. I do not know how far 
your plan contemplates the effective grouping 
of statutory laws. I take it it rather refers 
to the great body of the law which depends 
upon judicial decision and the common law 
rather than express statutory enactments; 
but in either event, the work, tf done intelli- 
gently, would be of immense value. It would 
certainly be a great gain if a body of men 
such as you have named, and of whom you 
are one, would undertake the careful and 
scientific statement of American law. 


Hon. L. J. Nash, President State Bar 
Association of Wisconsin:— 

Your ‘‘Memorandum in re Corpus Juris’’ 
Jays in view of our professional husbandmen 
a new field of rich soil and great potential 
productiveness. ... 

Lawyers, and some courts, are now practi- 
cally compelled to search for a ‘‘similar case”’ 
rather than a guiding principle, so great is 
the mass of precedents and so difficult is the 
task of generalizing from them. This con- 
dition promotes sporadic growths as hostile 
to sound reason as the ‘‘vogues”’ and ‘‘sports”’ 
of the horticulturist are to fruit-bearing plants. 

The literature of the law ought to present 
a familiar face everywhere, to the public 
generally the same as to courts and lawyers. 
Indeed, one of the most desirable results of a 
well executed national Corpus Juris is likely 
to be a wider familiarity of laymen with law. 


Hon. James H. Cartwright, Chief Justice 
of the Supreme Court of Illinois :— 

If your plan is, as I infer from the letter 
before me, to prepare a statement of the whole 
body of the law in scientific language which 
will be accepted as authoritative, there can be 
no doubt the successful accomplishment of 
such a work would be of priceless value to the 
courts and the profession. 
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Hon. William P. Potter, Justice of the 
Supreme Court of Pennsylvania:— 


I am very much interested in the outline 
which you gave me of your proposed publica- 
tion of a complete system or body of American 
Law. I know of no one who would be better 
able to outline and carry to a successful 
finish such a monumental work than your- 
self, and the eminent gentlemen with whom 
you are associated. At first blush, the task 
you propose seemed to me _ discouraging 
in its proportions; but as I reflect upon it, 
the possibility of reducing the problem to the 
statement of fundamental principles, grows 
upon me. ... TI have the fullest faith in the 
capacity and untiring patience of yourself, 
Mr. Andrews and Dean Kirchwey. Any 
plan of procedure upon which you may de- 
termine will be practicable and efficient. Of 
that, I am sure. I wish you the fullest success 
in the great work which you have outlined. 


Hon. Marcus P. Knowlton, Chief Justice 
of Massachusetts :-— 


The importance of the successful comple- 
tion of such a work as you propose is un- 
questionable. Nothing that I could write 
could add to the weight of opinion contained 
in these letters. 


Hon. D. B. Morgan, Chief Justice of the 
Supreme Court of North Dakota:— 


I think your plan feasible and I have no 
doubt of its ultimate success. When per- 
fected, and carried out, it will be a boon to 
lawyers and judges and materially reduce the 
perplexities now existing in the practice 
of law. 


Hon. Micajah Woods, President of the 
State Bar Association of Virginia:— 


I am greatly interested in and impressed 
by the plan and scheme suggested for the 
compilation of a great work, embodying the 
fundamental principles of the law, applicable 
to all the people, courts and states of the 
American Union. It will be a colossal under- 
taking, and I would indeed like to see its 
accomplishment in my day and generation. 

The man or set of men who would furnish 
the means to engage the talent necessary 
for such an undertaking would be immor- 
talized. 


Hon. Joseph A. Breaux, Chief Justice 
of the Supreme Court of Louisiana:— 

The Memorandum sets forth clearly the 
necessity of reconciling incongruous laws... . 

There is unquestionably a decided demand 
for uniformity in our laws. Simple life— 
plain and precise laws, well within the 
understanding of all, are the desiderata. The 
expression is becoming frequent everywhere 
that there is a precedent for almost any 
proposition of law, however erroneous. 

I am heartily in accord with the project 
clearly explained in the Memorandum. 

The cost, whatever it may be, would be 
limited as compared to the value of the 
thorough analysis and classification. I am 
somewhat concerned in regard to the system 
of law which prevails here, to which our 
people are devoted. It is satisfactory to us 
as a system, although it also would be im- 
proved by some revision. . . . 

There is no necessity of one system supple- 
menting the other. They can be reconctled 
in our state sufficiently to be considered with 
the laws of other states. 


Hon. John H. Stiness, Chief Justice of 
Rhode Island :— 


Some treatise which will give a statement 
of the body of the law in this country is 
greatly to be desired and it would be a boon 
to judges as well as to members of the bar. This 
is one country and it should have one law. 
Every step which tends to that end is both 
valuable and patriotic. I have long felt 
that a general unification of our law is needed 
and to that end I spent considerable time 
as a member of the Commission on Uniform 
State Laws. ...A treatise on the entire body 
of American law would be the most valuable 
contribution to systematic and unified law that 
can be made. It would compare in value 
with the Institutes of Justinian. 


Hon. J. B. Whitfield, Chief Justice of the 
Supreme Court of Florida:— 


As under our system of government every 
one is presumed to know the law, and as at 
present there is in fact no single publication 
containing a comprehensive and accurate 
statement of all the principles of law that are 
or should be applied to secure uniform justice 
in the administration of human affairs, ¢t 
is of the greatest importance that competent 
persons freed from all commercial spirit should 
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undertake and prosecute to reasonable success 
the enormous task of embracing in one work 
of exact and simple language the whole body 
of the law applicable to American life. 

Hon. Olaudius B. Grant, Chief Justice 
of Michigan:— 

Your ‘‘Memorandum in re Corpus Juris” 
was received. J am thoroughly in accord with 
its contents. My experience as a lawyer and 
upon the bench convinces me that such a 
work would be of incalculable benefit to the 
entire people of the country. 

Such a work to be of the benefit desired must 
be performed in the manner suggested by a 
corps of our ablest lawyers and jurists. It 
can only be accomplished, in my judgment, 
in the way set forth in the Memorandum. It 
will be a work of years of hard study, and must 
be kept entirely free from any taint of com- 
mercialism. I trust some method can be 
devised by which a work so important to the 
jurisprudence of the country can be accom- 
plished. 

Hon. D. W. Simms, Prestdent of the Indiana 
State Bar Association:— 


The clear, simple and scientific arrangement 
of the body of our laws reduced to their lowest 
terms is the most urgent need of the nation. 
Its accomplishment would not only mark an 
epoch in the world’s legal history but it would 
measure the longest stride yet taken by the race 
in the march of progress and civilization. .. . 

I am thoroughly convinced that tf it can 
be financed, your plan can be worked out so as 
to bring this great enterprise to a successful 
issue. 

It goes without saying that the work had 
better be left undone than to be poorly 
executed. To commit the work to the hands 
of those contemplated in your plan is to insure 
its being done as nearly perfect and correct 
as possible. 

For opinions of — 

General Thomas H. Hubbard, see p. 67. 

Hon. Francis Lynde Stetson, see p. 67, 68, 
80, 81, 84. 

Hon. William H. Staake, see p. 73, 79, 82, 
83. 

Chief Justice McOlain, see p. 63, 69, 77, 81. 





Review of the Corpus Juris Project and Argument 


upon the N ecessity for a Foundation* 


By Cuar.es A. Boston, Esg., oF THE NEw YorK Bar, A MEMBER 


OF THE FIRM OF HORNBLOWER, MILLER AND POTTER 


N Detroit I listened with much interest 

to your statement of the project to formu- 
late a work to embody the American Corpus 
Juris, with the aid of philosophic writers 
and thinkers on the law, and without the 
impediment of the commercial spirit. My 
interest was increased when I read the 
Memorandum on the subject prepared by 
you and the commendatory letters from 
justly distinguished men, which you sent me. 

It is difficult to say anything in support 
of the project which has not already been 





*This review is in the form of a communication 
to the author of the Memorandum in re Corpus Juris, 
pp. 55-89 supra. 


said as forcefully as possible in the letters 
which I have read. But it may not be amiss 
to say a few words in hearty approval of 
the design in all of its aspects. It seems to 
me that there is a necessity for such work 
from the minds of such workers and under 
the conditions that you propose, as calcu- 
lated to make the work what it is designed 
to be, philosophic, comprehensive, logical, and 
having by common consent the force of law 
through its own unquestioned merit, without 
the sanction of legislative enactment. 

Such a work, if possible, would be truly 
monumental. But i would be the best of 
monuments, a public benefaction. I would 
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look to it, if properly undertaken and accom- 
plished, to diminish the volume of legislation 
and to curtail the length of judicial opinions; 
to tend to unify the law of our many common- 
wealths, so far as the varying conditions of 
their people would reasonably permit; to 
give a solider philosophic foundation to such 
laws; and to reduce the number and extent 
of published reports and text-books. All of 
which, if they can be accomplished without 
the surrender of the spirit of constitutional 
liberty and the substitution of the idol of 
formalism, are much to be desired. 

For such an undertaking, it seems to me 
that the time is now ripe. The people take 
an interest in their laws to an unprecedented 
extent; the educational standards of many 
of the law schools, and the tests for admission 
to the bar are higher than ever before; the 
methods of instruction are improving; the 
young men are better equipped with all, 
except native genius and singleness of purpose, 
than ever before (and in these it is fair to 
assume they are not inferior); and there is 
greater attention given than ever before, in 
this country at least, to the philosophic 
principles embodied in the reported decisions 
of the Courts. The philosophy of legislative 
enactments, embodying so much that is 
freakish and undoubtedly temporary, has not 
received so much attention. But i that 
could receive the consideration of master minds, 
future legislation might be diminished in 
quantity and improved in quality, to the in- 
crease of general respect and observance and 
a corresponding public advantage. 

I have had occasion to collate and analyze 
the legislation of substantially all of the Eng- 
lish-speaking countries, on a single subject, 
of common and universal interest, namely, 
the Practice of Medicine. They (the laws) 
all aim to effect a single purpose, the protec- 
tion of the public health through the exercise 
of the police power. The diversity of pro- 
visions is astonishing, and their freakishness 
in some respects amusing, while in one instance 
that I call to mind, the results were tragic, 
in that a law designed to protect the com- 
munity deprived it of the services of any 
physician. 

Taking this single illustration as a type, 
I am satisfied that it would improve the 
quality and simplictty and efficiency of legisla- 
tion, tf legislators were advised of the laws 
in other commonwealths on the same subject 
and of their underlying purposes and principles ; 
and I understand that your plan contemplates 


a consideration of statute law as well as the 
formulation of the principles of judicial 
opinions. 

It should not be understood that your work 
ts to be a codification of the law; for from 
practical experience I conclude that codifi- 
cation is an abomination accompanied as it 
is by the demon of construction. 

It (the proposed American Corpus Juris) 
is rather to be considered as an expression 
of the law in the words of master minds, from 
which all searchers may draw inspiration and 
knowledge, with the resulting benefits that 
I have already mentioned. 

In this I would not underrate encyclopedias 
of the law; they are useful present-day tools; 
but they are but steps in a progress toward 
a superior achievement, for which perhaps 
they laid a foundation. I have said the 
time 1s ripe. Those who are familiar with the 
instruction given in the greater law schools 
know how conscientiously and efficiently the 
greater minds among the teachers have 
pondered and expressed the philosophy of 
their subjects, so as to imbue their students 
with the philosophic conception of the law 
as an art, based on scientific principles, 
if not, as it is frequently called, a science. 
The improved methods of general education 
have invaded the law schools, necessitating 
a scientific kind of work on the part of the 
instructors, who have thus become leaders, 
occupying an enviable and useful position, 
which they have created, and fill with ability. 
Thus far their services have in the main been 
useful to the community only through the 
law students they have trained. But there 
is every reason why their abilities should be 
made directly useful to the entire community. 

You will recall that Dean Ames, of Harvard 
University Law School, said at the recent 
session of the Association of American Law 
Schools at Detroit, that he looked forward 
to the day fast coming, when the best law 
books should be written in America. It is 
by reason of the very facts which I have 
mentioned that he entertains that expecta- 
tion. 

For the reasons above stated I think that 
the fulfilment of your project is desirable 
and that now is a proper time to inaugurate it. 

But no matter how desirable nor how pressing, 
two questions still confront me: First, whether 
it is possible, and, second, the method of 
proceeding as a financial proposition. 

The difficulty of achieving the desired result 
will readily appeal to any one in the slightest 
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degree acquainted with the problem. But 
I believe it is not impossible. Indeed the 
codifications heretofore made, to my mind, 
demonstrate its possibility. They were stu- 
pendous tasks, and are in the main, usually 
the work of one man. The fault, aside from 
any imperfections that may exist in their 
structure, lay in the expectation that they 
would be legislated into effect. What the 
legislature enacts it may change, and what 
it says, having the effect of law, gives rise 
to the fruitful necessity of ‘Construction.’ 
The proposed work would be free from these 
defects; it would be a guide rather than a rule ; 
and would be followed as a guide, where it 
might be subject to controversy or change as 
a rule. 

Another thing argues its possibility to me. 
The subject matter for its analysis is all 
accessible in written books; the principles of 
the analysis are discernible by clear thinkers, 
and they are capable of formulation by 
accurate writers. The extent of the subject 
is not unlimited. It can be, and in the en- 
cyclopedias and digests has been reduced 
within ascertained limits. When I contrast 
this with other achievements of man, its apparent 
difficulty diminishes. Take for instance 
geology. Its subject matter exists in every 
accessible part of the earth; its records are 
wholly unintelligible to the ordinary observer; 
they run back of all human records and 
back of all life itself; they are not the product 
of a finite mind, and they are presented 
to the eye only, and that in unintelligible 
characters; its mastery requires a thorough 
acquiantance with all of the physical sciences, 
physics, chemistry, biology including botany 
and zoédlogy, and these not only of living 
forms, but of those that are dead and were 
dead before human life began. Yet its tale 
has been written so that a man of no extraor- 
dinary intelligence can read; and though 
the data have been collected by many men, 
it has not been beyond the power of single 
men in the scope of a few years to formulate 
for the intelligent reader, the conclusions to 
be deduced from these data, running back 
through all the discernible ages of the earth 
and over practically all of its accessible 
crust. So also of astronomy, which requires 
as well a comprehensive knowledge of the 
most abstruse mathematics. But when we 
come to the expression of the law, we can see 
how much smaller a comprehension of difficult 
and abstruse subjects is required, and, to my 
mind, it becomes merely a question of com- 


petent men with opportunity and inducement, 
and altogether free from insurmountable 
difficulties. Nor does the effort invade a field 
into which other men have not gone, for there 
will be no field entered, into which other men 
have not previously shown the way, for the 
work is merely the expression in words of 
what the physicist or mathematician might 
characterize as the curve of other men’s 
published views on the laws of human con- 
duct in American society. 

The sole question that remains is the question 
of adequate financial arrangements. In my 
opinion this projected work should stand 
alone in prestige, if it is to be of the public 
advantage that is contemplated. Jf it is 
undertaken as a commercial venture, it will 
be subject to the vicissitudes of such ventures 
and will enter a competitive field, where its 
excellence will command a market, no doubt, 
but it will be essentially an undertaking 
dependent on its market for its prospects. 
It is possible that capital might be found 
for the venture, but, if capital went in on a 
commercial basis, it would be induced by the 
prospect of profit; and the necessity of profit 
would demand economy of preparation, that 
would be too apt to tempt or compel the 
management to abandon the most desirable 
part of the project, the co-operation of the 
elements necessary to characterize the work 
as the monument which it is designed to be. 
Then too, tf it could be characterized as a 
business venture, it is likely that it would be 
regarded merely as a commercial competitor 
of existing publications whose salesmen and 
agents would be too apt to detract from its 
repute in their efforts to dispose of their 
own wares. In that case it would enter in 
competition a field already well nigh glutted; 
it would simply be one of several and the 
latest comer in a field substantially filled. 
It would command the attention of those who 
might wish the latest and best; but to accom- 
plish the desired results it should be widely 
distributed and in the hands of those who make 
or declare the law. ‘This, no third or fourth 
encyclopedia of law is likely to achieve. It 
seems to me that to stand alone as the accom- 
plishment of its purpose it must not only be 
pre-eminent as a product, but unique in its 
method of presentation. 

In our day and generation the unbiased 
results of conscientious investigation by com- 
petent specialists devoted to their studies 
as the representatives of endowed founda- 
tions, without regard to the pecuniary out- 
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come of their efforts, command a respect and 
enjoy a prestige that no commercial venture 
into the same field can attain. Whatever 
may be the truth, the public suspects a 
selfish motive where a work is undertaken 
for profit, which is not suspected where the 
work is undertaken pursuant to a prede- 
termined purpose to accomplish a good result 
in which profit is not considered. Of this 
order are the various researches conducted 
by competent and earnest investigators 
upon foundations, endowed by men of wealth, 
who could not themselves otherwise con- 
tribute to the advance of knowledge, or the 
public benefit, which they thus bestow. 
Illustrations will readily occur to your mind. 
I instance only the investigations carried 
on under the auspices of the Rockefeller 
Medical Institute or the Carnegie Institution 
or those contemplated to come from the 
Phipps Psychiatric Clinic of the Johns Hopkins 
Hospital. Of a like nature are works done 
under the auspices of the Smithsonian In- 
stitute. They command a respect which 
commercial ventures of the same order of 
merit would not. 

It seems to me therefore that the commercial 
element must be wholly eliminated if the work 
is to achieve the commanding influence which 
its designers contemplate and which tts advocates 
solicit for it and foresee. This element can 
only be eliminated in two ways, either by the 
voluntary co-operation of the best and most 
competent men, in a public benefaction and 
out of devotion to the cause, as a gratuity, and 
at their own expense—to state this alternative 
is to show its impossiblity—or to carry out 
the project by the co-operation as well of some 
person or persons of large accumulated wealth. 
Unfortunately, the pursuit of these activities 
which best qualify men to do the work 
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does not result in the accumulation of the 
wealth necessary to finance it. I conclude 
that in order to give the prestige which, 
more than anything else, will accomplish 
its design (assuming that the work will in 
any event be adequately done from the 
standpoint of workmanship), an endowed 
foundation is an important and essential factor. 
In my opinion upon such a foundation, and 
for the reason stated, it will be a success, which 
as a commercial venture with capital in 
abundance it could not achieve. 

I note that one of the arguments which 
you use is that the work would be a commercial 
success even on an endowed foundation. 
I trust that your plans will contemplate 
putting a copy, gratis if necessary, into every 
public library and into the hands of every 
judge in the land, and that they will make 
it possible for every lawyer to obtain it at 
cost. Its effectiveness in some of the respects 
which I mention will depend upon its wide 
distribution. The cheaper it is made, the 
wider its influence will extend. It seems 
to be unnecessary to enlarge upon this sug- 
gestion. But I will call to your mind as a 
type to approximate the work of the Bible 
and Tract Societies, and the method of dis- 
tributing government publications. ... An 
approximation of this method of distribution 
would not of course improve the quality of 
the work, but in my opinion would extend its 
influence. In a commercial venture this 
would be impossible; on an endowed founda- 
tion it might perhaps be included in the plan. 

My promised few words have exceeded the 
bounds that such a phrase implies, but I have 
felt that the reasons for my views might 
perhaps be more useful to you than a mere 
statement that I heartily approve your 
project. 





HOLMES in 1886: “The law has got to be stated over again. 


And I venture to say that in fifty years we 


shall have it in a form of which no man could have dreamed fifty years ago.’ —Oration at Harvard. 


DILLON in 1893: “‘Let me suggest and enforce the thought that a capital need of our law to-day is 





for some gifted expositor who shall perform upon it the same operation performed by Blackstone more 
than a hundred years ago; that is, an institutional work systematically arranging and expounding its 
great principles as they have been modified, expanded, and developed since Blackstone’s day, so as to 
make it as faithful and complete a mirror of the law as it now exists, as Blackstone’s work was of the law 
as it existed when his Commentaries were produced. And such is also the weighty opinion of Sir Frederick 
Pollock: ‘A good book of Institutes of English Law would indeed be a boon for lawyers and students to 
welcome.’ ’’—Laws and Jurisprudence, p. 311. 

“This work, as important, as noble, as any that can engage the attention of men, will fall to the pro- 
fession to do, since it cannot be done by others. It rests, therefore, upon the profession as a duty. It will not 
be performed by men whose sun, like mine, has passed the zenith, and whose faces are already turned to 
follow its setting.” —Id., p. 387. 
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A Lay Opinion — The Views otf a Great Divine* 


By Henry Cotiin Minton, D.D., LL.D. 


FORMER MODERATOR OF THE PRESBYTERIAN CHURCH IN U. S. A.; CHATR- 
MAN OF ITS CREED REVISION COMMITTEE; AUTHOR inter alia, OF NORTH 
AMERICAN REVIEW ARTICLE (AUG., 1909) ON “ JOHN CALVIN, LAWYER” 


‘THE conception of such a work seems to 

me to have been little less than an inspira- 
tion and its achievement would be a dis- 
tinct advance for civilization. 

To the lay mind, the field of jurisprudence 
often appears as a congeries of fragmentary 
statutes and isolated precedents, unrelated 
and unorganized by any great unifying princi- 
ple; and this view is often confirmed by the 
remarks of the lawyers themselves. We hear 
them talk of ‘‘the science of the law’ and 
the phrase is suggestive of a kind of unity, 
inherent and imputed; but the impression 
persists that many of these legislative frag- 
ments have been born of the caprice of 
legislators who were often crude and may 
have been either ignorant or selfishly inter- 
ested, or of the judicial opinions of courts 
which, when psychologically analyzed, were 
often not much more than the personal 
“opinions” of average men. 

Certainly, if there is a science of the law, 
it must have a basis and that basis must be 
a rational and comprehensive one. I pre- 
sume this is what is meant when the legal 
profession speaks of the ‘Philosophy of 
Jurisprudence.” Unless there is such a 
philosophy deeper down than the science, 
then the science itself is ‘‘falsely so called.” 
I understand that your Corpus Juris pre- 
supposes such a philosophic rationale of the 
whole body of American law, constitutional 
and statutory, federal and state. This 
means that American law is a vital thing. 
The sap of the same life runs into and 
through it all. Any law which lacks that 
animating connection with the whole is dead, 
a caput mortuum, and is fit only to be burned. 
This judgment waits for no finding of a court 
but is inherent in the fact. 

If your work ts to bring out and set forth 
these vital and vitalizing principles, as I 
understand it is, then I should say that, as 





*This opinion is in the form of a communication 
to the author of the Memorandum im re Corpus 
Juris, pp. 59-89 supra. 


a work of education, it will be of inestimable 
value, and that, both in interpreting the 
laws already made and in the counsels of 
those who will in the future make or con- 
strue or execute our law, its advantages will 
be beyond measure. 

From this point of view, I believe that 
your work would extend its beneficent in- 
fluences far beyond the restricted pale of the 
technical jurist. All the people would share 
its blessings in a number of ways, of which I do 
not believe it would be difficult to think. 
Nor is it hard to see that the accomplishment 
of your work would be a vast gain, not only 
for an American jurisprudence but for the 
broader interests of our modern Christian civi- 
lization. 

No earthly interest surpasses that of justice 
,among men, and that interest is uncertain and 
remote so long as it is not clear, not only to 
the legal profession but also to the intelligent 
fraction of the whole people, that it is firmly 
based upon certain great rational and ethical 
principles, by the fair and impartial applica- 
tion of which to the ever-changing exigencies 
of human society, the rights of justice are 
maintained and vindicated and its wrongs 
sternly and swiftly avenged. 

Barring the distinctively religious, I can 
hardly conceive of any enterprise which means 
more to men than this which you propose. It is 
obvious that its highest accomplishment 
demands freedom from entanglements with 
what you truly call the “perils of commer- 
cialism.’’ But I should think that the idea 
would appeal strongly to the philanthropic 
impulses of men—and of such there are 
happily not a few—who are both rich and 
desirous to help any really sane movement 
for the uplift of mankind. 

This 1s no mere spasm of legislative or 
economic reform; it is no mere revolution 
of righteousness; it is no program of agitation 
or education based on a partisan or a sectional 
view; it is a great work which contemplates 
a clear and comprehensive statement—in 
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perspective, and showing the reciprocal 
relations of 1ts parts—of the great permanent 
principles which underlie all sound legislation 
and which should control and inform all our 
social and civil life. It will be, indeed, a 
magnum opus; but not more of yourself and 
the distinguished collaborators who are to be 
associated with you, than of that man or 
woman whom God has blessed with riches 
and who with large vision and with larger heart, 
plans and thus gives for the welfare of humanity. 


If classic poets had their generous patrons 
in the past, how much more should you gentle- 
men, who do the work, have a generous 
backer who will make the doing of it possible? 
It is a rare opportunity to serve the world, 
to win the gratitude of civilization, to achteve 
a worthy and laudable immortality. Surely 
if able and competent men are ready to furnish 
the brains for the performance of this gigantic 
task, there must be those who will count it 
a privilege and an honor to finance it. 





Review of 


Articles on Topics of Legal Science 
and Related Subjects 


Adjudication. See Judicial Interpretation, 
Stare Decisis. 

Administrative Law. See Courts. 

Aliens. ‘‘The Relation of the Citizen Domi- 
ciled in a Foreign Country to his Home Gov- 
ernment.” By Everett P. Wheeler. 3 Amert- 
can Journol of International Law 869 (Oct.). 

“Protection and allegiance, it has been 
said, are reciprocal. The uniform practice 
of the United States and of Great Britain, 
as well as of other civilized countries, has 
been to extend a protecting arm over their 
citizens in foreign countries. This is indeed 
a necessary incident to the comity of 
nations. ... 

Appeals. ‘‘The Decision of Moot Cases by 
Courts of Law.’”’ By F. Granville Munson. 
9 Columbia Law Review 667 (Dec.). 

‘“‘What, in general, are the advantages or 
disadvantages of moot appeals? There is 
surprisingly little reasoning on this question. 
The advantages are patent—the promulga- 
tion of a rule by the highest court for the 
guidance of the inferior courts on questions 
which may never or rarely go to the highest 
court in a strictly judicial way, but which 
are constantly arising in theinferior courts. .. . 

In an editorial based on this article, the 
New York Law Journal (v. 42, p. 1024, Dec. 
10, 1909) comments :— 

“There is of course, a certain force in the 
point that the court may not have the assist- 
ance of the argument of counsel, but, on the 
other hand, it should be remembered that the 





*Periodicals issued later than the first day of 
the month in which this issue of the Green Bag 
went to press are not ordinarily covered in this 
department. 
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question is heard not by a single judge, but 
by a bench of judges, and it is improbable 
that any consideration of weight will escape 
the attention of all of them. .. . 

“Of course the most efficacious remedy 
for the uncertainty of criminal law would be 
that provided by a clause of the Constitution 
of Wyoming, adopted in 1889, to the effect 
that if a judgment be reversed for error of 
law the accused shall not be deemed to have 
been in jeopardy. Mr. Munson shows in his 
article that the courts of Connecticut have 
accomplished the same end by interpretation 
and without constitutional amendment, it 
being held (State v. Lee, 65 Conn., 265, 273) 
that there may be a second trial after a ver- 
dict of not guilty... . 

“It would seem that in every common- 
wealth, either the defence of ‘second jeop- 
ardy’ should be modified, as has been done 
by constitutional amendment in Wyoming, 
or a method of settling the principles of crimi- 
nal law, as broad as that contemplated by 
section 935 of the Code of the District of 
Columbia, should be recognized.” 

Codification. ‘‘Uniformity of Commercial 
Law on the American Continent.” By Pro- 
fessor Roscoe Pound. (Read before the 
Pan-American Scientific Congress at San- 
tiago, Chile, December 30, 1909.) 8 Michi- 
gan Law Review 91 (Dec.) 


“There is today more uniformity in com- 
mercial law than in any other field of the law. 
But the causes which have tended and are 
still tending to localize the civil law in every 
country have been operating powerfully upon 
commercial law. .. . 

“The progression from law merchant to 
civil law and the incorporation of the former 
in the latter gives to the one the local, one 
might say the provincial character of the 
other. Just as the jus gentium became simply 
a source of what was distinctly Roman law, 
and the law merchant, when incorporated 
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into the body of the common law of England 
under Lord Mansfield, became as age gd 
common law as the oldest branches of Eng- 
lish law, the commercial law of continental 
European nations has been segregating into 
systems scarcely less distinct than the several 
systems of civil law. So, too, the new com- 
mercial law which is forming continually 
everywhere is forming under the influence of 
ideas of national or local law, under the in- 
fluence of a legal philosophy which rejects 
the universal ideas and ideals of the eighteenth 
century jurists, and through the agency of the 
most g A nwened of all law-making agencies, 
legislation. On the whole, if commercial 
law is still the more universal of the two, 
we must say that it has been tending to be- 
come only less provincial than civil law... . 

“Great as the progress has been in this di- 
rection, it is doubtful whether, even in Eu- 
rope where the greatest advance has been 
made and is making, any general uniformity 
of commercial law is to be expected in the 
near future... . 

“It is but eighteen years ago that the Con- 
ference of Commissioners on Uniform State 
Laws began its activities. As a result of its 
labors a uniform negotiable instruments law 
has been formulated, which has been adopted 
in thirty-one states and four territories, in- 
cluding the District of Columbia. That law, 
which was formulated many years since, 
remains to be enacted in fifteen states and 
four territories. It has drafted a uniform 
Warehouse Receipts Act which as yet has 
been adopted in but ten states. Its uniform 
Sales Act has, as yet, been adopted in but 
five states and one territory. Attempts to 
enact these statutes in many states have 
failed, and for a long time to come it will re- 
quire vigorous exertion on the part of those 
interested in the movement to secure even 
this beginning of a uniform commercial law 
within the United States. A number of 
obstacles which will have to be encountered 
will operate specially in the United States. 
In the first place, the distinction between civil 
and commercial law has not been recognized 
in English-speaking jurisdictions since Lord 
Mansfield incorporated the law merchant 
into the English common law. Again, we 
must reckon, whenever legislation is con- 


\ templated with a settled and widespread 


belief on the part of common law lawyers, 
that Anglo-American legal conceptions inhere 
in nature. A striking instance of this is to 
e seen in the obstinacy with which American 
urists adhere to the common-law notion that 
criminal jurisdiction must be limited to the 


forum delictt commisst. 


“I need not say that jurists and law 
teachers are doing what they can to break 
down such feelings. Nevertheless, when 
practical legislation is in contemplation, they 
must be reckoned with. .. . 

‘“‘Within the more limited field suggested, 
however, the sociological movement in politics 
and the sociological school in jurisprudence are 
laying a foundation upon which a project of 
uniformity may,;‘rest. The conception of 


adaptation of the law to human ends instead 
of deduction of rules from abstract legal con- 
ceptions, which is working a revolution in 
legal thought, must tend everywhere to mould 
the rules of commercial law to the demands 
of the practical course of business the world 
over. Even more than this, scientific dis- 
cussions in congresses and conventions, bring- 
ing out the needs of trade in particular lo- 
calities and by comparison enabling us to 
draw with assurance the line between the 
particular and the universal, will prepare the 
way ~ aor 4 for sound and practicable law- 
making. ut of such discussions there may 
well arise in the near future a Conference on 
Uniform Commercial Legislation composed 
of jurists, practising commercial lawyers and 
men of affairs in due proportion, to give us 
step by step a scheme of Pan-American legis- 
lation on commercial subjects which may be 
a model not only to American legislators but 
for the world. Nowhere else will the two 
rival legal systems of the world be so well 
balanced. owhere else will the analytical 
conceptions of the Anglo-American jurist 
and the universal or, if you will, the natural- 
law conceptions of the Latin jurist be so 
equally represented. With each to act as a 
check upon the other, with each system to 
throw light upon the other in the handling of 
concrete problems, we may not unreasonably 
expect great results.” 

Common Carriers. ‘‘Some Questions in 
Connection with State Rate Regulation.” 
By Guy A. Miller. 8 Michigan Law Review 
108 (Dec.). 

“It is fairly obvious from this incomplete 
examination of the law that the subject of 
rate regulation is not free from difficulty. 
Now that the national government is about 
to assert the right to fix interstate rates, it 
will become of much greater importance. 
The effective exercise of the power must be 
preceded by the determination of several 
points at present in doubt. .An equitable 
method of accounting must be devised, in 
order that the revenues of railroads and those 
engaged in the public services may be ascer- 
tained, and the presence or absence of a 
profit in each case be learned. The valua- 
tion of the property used in public service 
must be equitably fixed, and in the case of 
railroads, and eventually of others engaged 
in interstate service, be apportioned as 
between interstate and state jurisdictions. 
And the rate of return upon capital which 
is fair to the public and to the owner must be 
ascertained.” 

See Interstate Commerce. 

Conflict of Laws. ‘‘What Law Governs 
the Validity of a Contract; II, The Present 
Condition of the Authorities.” By Prof. 
Joseph H. Beale. 23 Harvard Law Review 
194 (Jan.). 

“It is to be noticed that courts who are 
uttering their instinctive views, the expres- 
sion of their general knowledge of legal prin- 
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ciple uninfluenced by authority, invariably 
speak of the law of the place of contracting 
as the law that governs. So strong is this 
feeling, that the form of statement of a dif- 
ferent rule often shows its influence. .. . 

“A second point to be noticed is that the 
adoption of any other rule than that of the 
place of making is to be referred definitely to 
the authority of one man. The rule that the 
intention of the parties shall govern, either 
laid down in this simple form or coupled with 
some legal presumption as to the intention, 
may be directly traced back, through the 
early American cases or the English cases, 
to the dictum of Lord Mansfield in Robinson 
v. Bland (2 Burr. 1077) and, as has been seen, 
was derived by him from the doctrines of the 
civil law. The other rule, that the law of 
the place of performance governs, may 
traced directly to the statement of Story in 
in his Conflict of Laws. .. . 

“The present tendency, greatly stimulated 
by the late English and federal cases, is 
toward the adoption of the law intended by 
the parties. ... 

‘So far as one can determine the prevailing 
rule, the grouping seems to be as follows:— 

“States adopting the law of the place of 
making: Colorado, Indiana, Maryland (?), 
Massachusetts, Tennessee, West Virginia. 

“States adopting the law of the place of 
performance: Alabama, Arkansas (?), Cali- 
fornia (?), Georgia, Iowa, Kansas, Kentucky, 
Louisiana (?), Maine (?), Mississippi, Michigan, 
New Hampshire (?), New Jersey, Ohio, Penn- 
sylvania, South Dakota. 

“States adopting the law intended by the 
parties: England and the English colonies, 
Connecticut, District of Columbia, LIllinois, 
Nebraska, New York, North Carolina, North 
Dakota, South Carolina, Texas, Virginia, 
Washington, Wisconsin; and, in usury cases, 
also the Federal courts, Alabama, ‘Gestan. 
Kansas, Missouri, Mississippi, Ohio and Tenn- 
essee.”” 

Conservation of Natural Resources. ‘‘The 
Conservation of our Natural Resources and 
of Our National Strength and Virility.” By 
Prof. Andrew Alexander Bruce. 58 Univ. 
of Pa. Law Univ. Review 125 (Dec.). 

“When Mr. Tiedman, in his admirable 
work on the ‘State and Federal Control of 
Persons and Property,’ said:—‘The police 
power of the Government cannot be brought 
into operation for the purpose of exacting 
obedience to the rules of morality and banish- 
ing vice and sin from the world. The moral 
laws can exact obedience only in foro con- 
scienti@. The municipal law has only to do 
with trespasses. It cannot be called into 
play in order to save one from the evil con- 
sequences of his own vices, for the violation 
of a right by the action of another must exist 
or be threatened in order to justify the inter- 
ference of law,—he no doubt stated what, 
for a long time, was held to be an established 
rule. How opposed is the rule, however, to 
any healthy national growth, and how 


grounded in the fatuities of medixvalism. 
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How opposed is it to the opinion of the Su- 
preme Court of the United States itself that 
‘The State still retains an interest in one’s 
welfare, however reckless one may be. The 
whole is no greater than the sum of all the 
parts, and when individual health, safety 
and welfare are sacrificed, or neglected, the 
state must suffer.’ (Holden v. Hardy, 169 
U. S. 366.) ... 

“It is, in fact, doubtful whether the owner- 
ship of land, or even the right to carry on 
business, was at any time in our legal history 
absolute and unrestricted. It was certainly 
not so under the feudal system and in feudal 
England, nor even in the Saxon and English 
England which came before. The consti- 
tutional provisions to the effect that ‘no 
person shall be deprived of life, liberty or 
property without due process of law.’ and 
that ‘private property shall not be taken for 
a salle use without just compensation being 
made therefor,’ and which guarantee the 
‘equal protection of the laws,’ could certainly 
have never been intended to authorize private 
uses which were unsocial in their nature. 
They were merely intended to prevent legis- 
lative action which was such. The doctrine 
of the Spite Fence cases (Letts v. Kessler, 54 
Ohio St. 73, and cases cited in notes to this 
case in 40 L. R. A. 177),—indeed, and of the 
Pennsylvania Court, in the case of Hague v. 
Wheeler (157 Pa. St. 324, 27 Atl. Rep. 714), 
except in so far as the latter case concedes 
the right of the legislature to interfere on 
behalf of the consuming public, is socially 
wrong. It is based on an individualism 
which has no foundation in legal history and 
which this age will not tolerate.” 


‘*Water-Power Sites on the Public Domain.”’ 
By Hon. Richard A. Ballinger, Secretary of 
the Interior. American Review of Reviews, 
v. 41, p. 47 (Jan.) 


‘We seem to be in a measure at the thresh- 
old of hydro-electric development on the 
public domain, and much depends upon the 
right solution of these problems, and es- 
pecially upon the legislation governing the 
disposition of power sites on the public 
lands... . 

“The essential features of such proposed 
legislation are not so much in time limita- 
tions and in the rates and charges imposed 
for the use or privilege as in preserving a 
reasonable control and supervision that will 
not retard the investment of capital, but will 
guard against the abuse of the privilege ac- 
corded by the Government.” 


‘‘Water Powers of the South.”” By Henry 
A. Pressey. American Review of Reviews, v. 
41, p. 68 (Jan.). 


Consolidations of water power companies 
“‘will be to the advantage of the states con- 
cerned. . . . But the owners of the powers 
should be compelled to act under most care- 
ful legal regulations made and inforced by 
the general government or by the various 
states.” 
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“New York’s Conservation of Water Re- 
sources.”” American Review of Reviews, v. 41, 


p. 77 (Jan.). 

“New York may safely say that she is in 
the forefront of the states in the conserva- 
toin of her natural resources. The idea of 
state supervision and control is not untried, 
as several foreign countries have long since 
passed regulating acts concerning their rivers, 
and our neighbor, the Province of Ontario, 
has been most successful in like attempts.” 


“Billions of Treasure: Shall the Mineral 
Wealth of Alaska Enrich the Guggenheim 
Trust or the United States Treasury.” By 
John E. Lathrop and George Kibbe Turner. 
McClure’s, v. 34, p. 339 (Jan.). 


“Our mineral and public land laws—these 
have been out of date for a generation; they 
are the ridicule of every other civilized coun- 
try; and they are founded on entirely wrong 
principles. The coal, timber, stone, general 
minerals, and water powers upon the public 
lands belong to the United States. They 
must be worked, eventually, not by indivi- 
duals but by corporations. There are only 
two essential parties to the transaction— 
the government and the corporation. The 
United States practically refuses to recognize 
the second party and will deal—because of 
laws adapted to conditions forty years old— 
only with the individual. In the meanwhile, 
sane and modern laws on this subject—such 
as exist to an extent in Australia and British 
Columbia—recognize the corporation, deah 
with it, and get what the government is en- 
titled to from it. It is time the United States 
awoke to modern conditions, and did this.” 


Constitutional Law. See Government and 
other topics referred to thereunder. 

Contract. ‘Offers Calling for a Considera- 
tion Other Than a Counter-Promise.’’ By 
Clarence D. Ashley. 23 Harvard Law Re- 
view 159 (Jan.). 


“No rule is more firmly embodied in our 
system of law than that involving the tech- 
nical doctrine of consideration in contract. 
Yet the doctrine is crude and little adapted, 
in many respects, to our modern complex 
life. It should be modified and changed. 
In fact this is being done, as is shown by many 
judicial utterances... . 

“It is by no means unusual for a party to 
place himself in a position where he is no 
longer free, although his offeree may be. 
This is practically the situation in cases of 
ineffectual revocation. The offeree is not 
yet bound, yet the offeror has changed his 
mind, and desires to escape the consequences 
of his offer. If he is unable to communicate 
a revocation he may become bound by a con- 
tract in spite of his wishes and attempts to 
escape. It is true that we are not accus- 
tomed to speak of an offeror as bound by his 
offer, but nevertheless he is responsible for 
its possible consequences, as he is for any 
action in his life. 


“An estoppel simply prevents him from 
withdrawing such action when it will work 
injustice to permit him to do so. It merely 
limits the power of revocation, and why 
should not such power be limited in such cases? 
The limitation takes place only when it is 
required by strict justice and when both 
parties are fully protected. Certainly these 
cases do not fall strictly within the equitable 
doctrine of estoppel in pats, as that subject 
has heretofore been developed, but a doc- 
trine somewhat analogous thereto and de- 
angen. upon the same ideas would seem to 

possible, even though there may be some 
more suitable nomenclature.” 

See Conflict of Laws, Debt. 

Corporations. ‘“‘A Question of Federal 
Criminal Procedure.’’ By Nathaniel T. Guern- 
sey. 19 Yale Law Journal 80 (Dec.). 

“It would seem to be obvious that the 
Congress omitted to provide for the extra- 
dition of corporations; this provision the 
courts may not supply, and without such 
provision there is no method by which a 
foreign corporation can be required to make 
an involuntary appearance to an indictment 
found outside the district in which it is lo- 
cated, or has an agency or business. 

“It should not be inferred that the fore- 
going conclusion involves failure or even 
substantial embarrassment in the prosecu- 
tion of offenders against the federal laws. 
Danger of a miscarriage of justice may be 
averted by commencing the prosecution 
against the offending corporation in a district 
in which it has an agency, or in which its 
principal place of business is located.” 

“Bargains in Corporate Charters.” By 
Hon. Alonzo Hoff, of the Springfield (Ill.) Bar. 
9 Pht Delta Phi Brief 196 (Jan.). 

A somewhat amusing satirical paper, re- 
producing some of the advertisements of 
competitive bidders for the patronage of the 
organizers of corporations. 

“As a result of the rivalry for foreign 
patronage, one of the southern states, wishing 
to go one better than another of the states, 
revised and liberalized her corporation laws 
by magnanimously dispensing with a notarial 
certificate of acknowledgment, thereby sav- 
ing twenty-five cents. ‘Competition is the 
life of trade.’ May we not yet be further 
edified by hearing of a sister state, in the 
interest of home pride and state’s rights, 
offering trading-stamps to all who patronize 
her commonwealth and purchase a corporate 
charter?” 


See Monopolies; for Federal Corporation 
Tax Act, see Taxation. 


Courts. ‘‘The necessity for a Court of 
Appeals in Administrative Matters Arising 
Before the Departments of the Federal Gov- 
ernment.” By Clifford S. Walton. 19 Yale 
Law Journal 110 (Dec.). 


“The necessity for the establishment of 
such an American court, on account of the 
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lack of proper judicial machinery to satis- 
factorily dispose of the various questions 
which are daily increasing before the execu- 
tive branches of the government, is manifest. 
Such a court would no doubt relieve much 
embarrassment as well as the work of the 
Court of Claims and of the United States 
Supreme Court, which courts are becoming 
overtaxed by increasing business and would 
clearly define remedies which are now ob- 
scure and perplexing, even if they exist.” 


See Procedure. 


Debt. “Imprisonment for Debt.” By 
Libertas. Westminster Review, v. 172, p. 
639 (Dec.). 


“That the state of things has been becoming 
progressively worse since the Debtors’ Act 
of 1869 is the general opinion, and I think 
there are strong grounds for it. The number 
of judgment-summonses and the number 
of imprisonments under these have been 
going up gradually, until they had attained 
startling proportions.” 

Ethics. ‘‘Darwin’s Probable Place in 
Future Biology.’”’ By Professor William E. 
Ritter. Popular Science Monthly, v. 76, p. 
32 (Jan.). 

The writer, by conceiving natural selection 
as operating to further the growth of egoistic 
to the exclusion of altruistic qualities, lays 
himself open to the charge of attaching a 
false ethical interpretation to the Darwinian 
theory. He is careful, however, to distinguish 
between Darwinism and Neo-Darwinism, 
and to emphasize the consideration that— 

“The scope and balance of Darwin’s mind 
are seen nowhere to better advantage than 
in his efforts to prevent his own causal 
hypothesis from going beyond bounds... . 

e did not see that it must foster a sort of 
egoism that would make the golden rule as 
dead on the statute books of human relation- 
ship as a mastodon in a Siberian ice-bed.” 

Eugenics. ‘The Evolution of Man and 
Its Control.’”” By Roswell H. Johnson. 
Popular Science Monthly, v. 76, p. 49 (Jan.). 

This illustrates a current tendency to seek 
the improvement of the race directly and 
externally by artificial measures, rather 
indirectly and inwardly, through the ordinary 
agencies of morality and legislation. The 
writer says:— 

“There is need for a direct appeal to make 
child production a matter of religion and 
ethics rather than of mere whim, though too 
much must not be expected from it. A plea 
such as Roosevelt’s, however, for indis- 
criminate large families is certainly uncalled- 
for, and ‘race progress’ rather than ‘race 
suicide’ should be the cry. If the decline in 
the rate were evenly distributed, it might 
not even be regrettable, for the old rate could 
not have been maintained indefinitely with- 
out undue pressure on the productivity of the 
earth. The only fement excuse for the 


Roosevelt attitude is the military one, but 
the favorable geographical 


position and 





commercial supremacy of the United States 
may save us from anxiety on this score, and 
the disadvantage of a rapidly growing popu- 
lation in greater poverty, poorer education 
and a slower rate of social progress is a far 
more important consideration for us at present. 

“The appeal for large families is of use 
only when directed especially to persons of 
superior ability, as from the innately inferior 
the fewer children the better. The average 
parents should replace themselves by bring- 
ing at least two children to maturity and 
marriage, four births in general being required 
for this result.” 

Fair Competition. ‘‘Patents, Trade Secrets 
and Trade Names as Factors in Industrial 
Development.” By W. Hastings Swenarton. 
19 Yale Law Journal 115 (Dec.). 

“The ethics of the trade secret differ only 
in degree from that of the patented invention 
or the trade mark. Each has its own use, 
and consequently American industry, by 
the development and perfection achieved 
by virtue of these incentives, is expanded 
beyond the fondest dreams of avarice, the 
laborer benefits because of the higher wages 
which the manufacturer can well afford to 
pay him under these conditions, and the 
consumer receives his commodities and 
manufactured articles at greatly reduced 
prices.” 


Federal and State Powers. See Common 


Carriers. 

Federal Corporation Tax Act. See Taxa- 
tion. 

Fifteenth Amendment. See Status. 


Foreign Relations. ‘‘Fortification at Pan- 


ama.” By George W. Davis. 3 American 
Journal of International Law 885 (Oct.). 

“1. It is the declared policy of the United 
States to control and defend the canal as a 
part of the coast-line of the United States. 

“2. Neither public law nor moral obligations 
are in conflict with this policy. 

‘3. Fortifications at Panama are as essen- 
tial to the protection of our national interests 
as they are on our coasts which by the canal 
are brought 8,400 miles nearer the one to the 
other.” 

Government. ‘The Failure of American 
Democracy.” By Sydney Brooks. Fort- 
nightly Review, v. 86, p. 1066 (Dec.). 

“The whole history of municipal adminis- 
tration, not merely in New York, but through- 
out the United States, shows that while 
Americans can destroy they cannot construct. 
They can overthrow a bad government; 
they have yet to prove they can sustain a 
good one. Some too flagrant scandal may 
rouse them for a moment to wreck a ‘machine’ 
and to fill the air with good resolutions. But 
good resolutions are fleeting things, and the 
‘machine’ in the long run and under present 
conditions is indestructible. I do not say 
those are wholly wrong who see in the recent 
election a sign that New Yorkers, like the 
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American people generally, are beginning 
to cut loose from the domination of the 
‘bosses’ and to treat municipal government 
as primarily a business and not a political 
po wy ut this movement will have to 
develop far more strength and constancy 
than it has done so far if it is to win more 
than a casual victory or to endanger Tam- 
many’s security at all permanently.’ 

See Adjudication, Courts, Federal and 
State Powers, Property and Contract; for 
Fifteenth Amendment see Status. 

Interstate Commerce. ‘‘Highways of Prog- 
ress, III; A Lost Opportunity on thé 
Pacific—How the United States Began to 
Capture the Trade of the Orient—How It 
was Lost—What Can be Done to Recapture 
It.” By James J. Hill. World’s Work, v. 
19, p. 12482 (Jan.). 

“Because this country can produce cotton, 
grain, iron ore, and coal cheaper than others, 
there are some things that, with low freight 
rates, we could lay down in Japan and China 
for less money than any other country can.... 

“After this development was well under 
way, the future depended almost entirely 
upon the attitude of the — and the 

ople .. . If exceptionally low rates had to 
e given on a line of business or a heavy 
consignment, to take it away from the British 
or German or Belgian competitor, they were 
oven. ... 

“But the making of low rates to secure 
foreign business was stopped. It was de- 
cided that the portion of a through rate 
which applies to transportation within this 
country—that is, the portion covering the 
distance from the point of origin of foreign- 
bound freight to its port of shipment—is 
subject to regulation just the same as com- 
merce wholly within the United States. The 
railroad and the steamship could no longer 
act as partners.” 

“Government Regulation of Wealth.” By 
Reuben D. Silliman. Outlook, v. 93, p. 
990 (Dec. 25). 

“The recognition of the full legislative 

wer of Congress over all commerce which 
is in fact national in character would tend 
to bring about more uniformity of law and 
greater simplicity in its inforcement. It 
would mean the unfettering of the power 
to deal directly with out industrial and trans- 
portation problems. It would mean the 
ability to stop abuses, the: abridgment of 
subtlety, and the end of a reign of complicated 
negation. It would mean more certainty and 
expedition in the courts, and, what is of at 
least equal importance, the separation of 
legislative from judicial functions. We shall 
never reach the root of the trouble until 
we have a legislative body with full power 
to express the people’s will in the field of 
National commerce. The Dred Scott decision 
forced the Civil War, and this country knew 
no peace until it had been done away with. 
Nor shall we be relieved of the bane of com- 


‘ 


plicated iniquity until we have turned back 
to first principles. We are no longer thirteen 
separate communities. We have grown into 
one great nation. In commerce, industry, 
language, and literature we are one people. 
But in the eye of the law, save for certain 
limited purposes, we are forty-six foreign 
and independent sovereignties !’ 

See Common Carriers, Property and Con- 
tract. 

Judicial Interpretation. ‘Judicial Eva- 
sion of Statutes.” By George Bryan. 15 
Virginia Law Register 577 (Dec.). 

“The legislature of Pennsylvania in 1855 
enacted a statute avoiding a devise or legacy 
‘to any person in trust for religious or 
charitable uses’ if made within one calendar 
month of the testator’s death and escheating 
to the commonwealth all property ‘held 
contrary to the intent of this act.’ 

‘““What did the legislature of Pennsylvania 
intend to accomplish by its act of 1855? There 
can be but one answer to the question, which 
is too obvious to require statement. The 
condition of the law in that state today is 
that the Act of 1855 has gone to the large 
and constantly increasing cemetery of statutes 
which have been construed in whole or part 
out of existence. Peace to its ashes.” 

Medical Jurisprudence. See Privileged 
Communications. 

Monopolies. ‘‘The Defects of the Sherman 
Anti-Trust Law.” By Gilbert Holland 
Montague. 19 Yale Law Journal 88 (Dec.). 

“This decision [in the Northern Securities 
case], which had been vaguely foreshadowed 
in the Trans-Missouri Freight Association 
case, produced widespread consternation. 
Its effect, to borrow a phrase of Edmund 
Burke, was to indict the whole American 
people. It outlawed almost every industrial 
concern of first importance... . 

“Court dockets . . are inadequate to 

rtray the fury of this anti-trust crusade. 

ewspapers and magazine writers fed the 
popular imagination with sensational stories 
of industrial leaders and business enterprises 
The chief burden of the President’s political 
utterances was the subject of trusts... . 
State legislatures, meanwhile, rivaled each 
other in harassing large corporations... . 

“The purpose of the Sherman Anti-Trust 
Act was to further free competition. The 
defect in the Act consists in its sweeping 
prohibitions which stuitify this purpose by 
preventing certain of the most normal agencies 
of competition... . 

“Large business, and the temporary tri- 
umph over competition which it implies, 
is the crown of competition. The exclusive 
enjoyment which the successful competitor 
seizes for the moment is monopoly only in 
the sense that the fleeting ownership of the 
trophy winner is monopoly. Even though 
the skill of the successful competitor lengthens 
the span of enjoyment, it is at the cost of 
defending his prize and not in any true sense 
through monopoly... . 
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“If the Sherman Anti-Trust Act were 
amended, so as merely to forbid contracts 
and combinations which are made for the 
purpose of stifling competition, and to prevent 
the practices defined in one of more of the 
simple phrases above quoted, it would well 
nigh make illegal every improper method 
of competition, and make lawful every 
healthy agency of free competition.” 

Negligence. See Proximate Cause. 

Patents. See Fair Competition. 

Perpetuities. See Real Property. 

Police Power. See Conservation of Natural 
Resources. 

Privileged Communications. ‘‘Privileged 
Communications.” By Alfred W. Herzog, 
Ph. B., A.M., M.D. Eclectic Review (New 
York), v. 12, p. 343 (Nov. 15). 

This article is copied from the Medical 
Brief. 

“The rule,” says the author, “should 
be so modified, not only in courts but through 
the action of medical bodies, that a physician, 
instead of considering it his duty to keep 
the secrets of his patients under any circum- 
stances, should rather consider it his duty 
to keep them always and under all circum- 
stances, when they concern his patient only. 

“‘He should consider it his duty to at once 
inform the authorities when he has acquired 
any information which if withheld would 
be likely to bring harm to the community. 
He should have the right, no, not have the 
right, but it should be his absolute duty to 
reveal any such information which he has 
acquired which might prevent crime.” 


Procedure. ‘A Comparative Study of 
the English and the Cook County Establish- 
ments.” By Albert Martin Kales. (Read 
before the Law Club of Chicago, Oct. 1, 1909.) 
4 Illinois Law Review 303 (Dec.). 


“The actual performance in a single year 
of the English High Court is especially 
worthy of notice. . . . When it is remembered 
that the County Courts of England have 
jurisdiction up to fifteen hundred pounds 
and that the fifty-six hundred cases tried 
were the sifting of important contested cases 
from a total of eighty thousand disposed of, 
and that they were the most important tried 
in a great nation like England, the average 
of one each court day by each judge is a 
remarkable record indeed—without doubt 
one that could not be equaled anywhere in 
this country. . . . All the civil litigation of 
England and Wales, including appeals, is 
taken. care of by fifty-eight county judges 
with jurisdiction up to fifteen hundred pounds, 
and thirty-four judges of the Supreme Court 
of Judicature—ninety-two judges in ll. 


If we take down the English law list for 1908 
we shall find in it the names of upward of 
ten thousand English barristers and between 
twenty-five and thirty thousand English 
solicitors. Thus, in England, wv have ninety- 
two judges to ten thousand barristers, or 


ninety-two judges to from thirty-five to forty 
thousand lawyers in all. In Cook county 
we have twenty-eight Municipal Court judges; 
twenty-six Superior and Circuit Court judges; 
one Probate Court judge, and one County 
Court judge—fifty-six judges in all. The 
lawyers’ directory shows upward of six 
thousand lawyers. No one knows how many 
of these would be barristers and how many 
would be solicitors if there were a division. 
If the ratio would be as ten to thirty, two 
thousand would be barristers and four thou- 
sand would be solicitors. In short, England 
has one judge to every four hundred lawyers 
at large, and one judge to every one hundred 
and eight barristers. In Cook county we 
have one judge to every one hundred lawyers 
at large, and one to every twenty-eight of 
estimated barristers. In a word, one judge 
in England keeps from three to four times 
as many lawyers busy as does one judge in 
Cook county... . 

“The power to appoint judges of the 
Chancery Division, Tere Bench Division 
and the Probate, Divorce and Admiralty 
Division is exclusively in the Lord Chancellor. 
The judges of the Court of Appeal, on the 
other hand, are selected by the Prime Minister, 
although it is known that he consults with the 
Lord Chancellor as a matter of course. In 
neither case are these appointments as a rule 
brought before the Cabinet at all. This is 
almost as unlike the power of appointment 
by an American Executive, with the consent 
of the Senate, as it is unlike election by the 
people, and yet it has some of the elements 
of both methods... . 

“The barrister is not employed till the 
case is about to be reached for trial. Then 
his fees begin. No client wishes that daily 
‘refresher’ of a barrister by the payment of a 
sum reckoned in guineas to continue any 
longer than is absolutely necessary. He is 
torn between the horror of losing the suit 
and that of having it drag out indefinitely. 
The barrister who cannot get through the 
trial of a simple case with dispatch must be 
looked upon very much as would be a slow 
and clumsy surgical operator. Thus, the 
division of the bar in England puts into 
operation the two strongest possible motives 
on the part of the barrister and client to try 
cases which are reached as expeditiously as 
possible.” 


“Defects in the Administration of Law.”’ 
By W. W. Dixon, of the Montana bar. 2 
Lawyer and Banker 191 (Dec.). 


“In civil cases, I would reverse the present 
rule, and have all tried by the court, unless 
both parties desire a jury. Unanimity 
should not be required, the agreement of 
two-thirds, or at most three-fourths, in 
number of the jury, should stand as their 
verdict. ... 

“One of the chief causes of uncertainty 
in our law is hasty, careless and inconsiderate 
legislation. . . . Another cause of uncertainty 
in the law is the large number of independent 
courts we have in our country. . . . The most 
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effective remedy for uncertainty in the law 
is careful codification. . . . Take, for instance, 
the question of what the legal liability is of 
a person who, not being the payee or endorsee 
of a negotiable instrument, writes his name 
upon the back of it. It has been variously 
decided that such person is a joint maker, 
a guarantor, anendorser. It is not important 
practically which one of these conclusions 
is legally correct, nor which be adopted, so 
that one is established and understood and 
adhered to... . 

“I think continuances of cases are too 
readily granted. Appeals should be limited 
more than they are. They should not be 
allowed, or at least should be confined to 
one appeal, in cases involving small values, 
unless some important question is in issue, 
and the judge for that reason allows an appeal. 

“There is no reason why a party should 
have a year to appeal from a judgment of the 
district court to the supreme court, or two 
years to sue out a writ of error, or take an 
appeal to the Supreme Court of the United 
States (as under the federal statutes)... . 
The law should be administered without 
unreasonable expense to parties who have 
to invoke its assistance. . . . The main cause 
of expense, however, is delay in the trial of 
cases, and in taking appeals, and having 
them heard... . 

“It has become very common for wealthy 
individuals and corporations to threaten 
those who seek legal redress from them with 
delays and expense of litigation.” 

“A German Law Suit.” By Chief Justice 
Simeon E. Baldwin. 19 Yale Law Journal 
69 (Dec.). 

“Here is a vital difference between our 
procedure and that of the Germans. They 
pick out what they deem the gist of what 
a witness has said, and after he has assented 
to their statement of it as correct, dismiss his 
other testimony from their recollection. There 
are no reams of stenographic notes. 

“From this injustice may sometimes result. 
Matters that appear irrelevant or inconse- 
quential when a witness is on the stand 
sometimes assume a new importance on a 
subsequent review of the whole case. It is, 
however, always in the power of the court 
to reopen the case and call him again before 
them, or on an appeal he can be heard de 
novo. Expense and delay also are certainly 
diminished. 

“Another important difference from the 
general American practice on appeal is that 
the finding of facts, which every judgment 
must contain, is not conclusive in the higher 
court. Not only can it be shown to be errone- 
ous by producing new proofs, but in certain 
things it can be attacked as unwarranted by 
the contents of the protocol.” 


See Appeals. 

Professional Ethics. “The Altruistic 
Quality of the Lawyer Subjectively Con- 
sidered.’’ Paper read at the fourth annual 
meeting of the Mississippi State Bar Asso- 
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ciation, 1909. By Hon. George J. Leftwich. 
7 Law and Commerce 343 (Nov.). 


“The bright and promising lawyer at the 
beginning makes a sheer failure and drops 
steadily and quickly into gainful occupations, 
while he of unpromising beginnings, having 
hid away in his bosom the true subjective 
quality that I can only define as the altruistic 
quality, the power to transfer human en- 
deavor from himself, from his personal ends, 
and fix it unselfishly upon the ends and aims 
of another, a quality found hid away in an 
unpromising exterior, the young man with 
failure stamped upon his initiative, astounds 
the bar and his friends by a large and ultimate 
success. There is no real apostasy among 
real lawyers, however it is in theology; when 
once the true fire burns in his bosom, there 
is no quenching it; when the true spirit of 
unselfish aid and vindication of his client’s 
interests gets hold upon him and has satiated 
itself in personal aims and ends, it at once 
transfers itself from the individual to the state, 
to the nation, and to the human race. ”’ 

“The Public Service of the Future Lawyer.” 
By John G. Park. 8 Michigan Law Review 
122 (Dec.). 

“While it is true that the physical life of 
the working man is far better cared for than 
it was fifty or one hundred years ago, the 
difference in the financial situation of the 
rich man and the poor man is every year 
increasing. The richest man in America in 
1810 was worth, perhaps, six millions of 
dollars. The richest man in America today 
is reported to be worth one hundred times 
that sum. The average daily earnings of the 
laborer have, probably, doubled in that time. 
Therefore prosperity for the richest individual 
has increased six hundred fold while it has 
only doubled for the poorest. At that rate 
of increase in financial power, the day of the 
commercial despot is not far removed... . 

“Conditions call for a new type of lawyer, 
one not satisfied merely with the excitement 
and emoluments of private controversy, but 
one devoted in all his energies to the welfare 
of the commonwealth, not zealous for promi- 
nence nor clamorous for office, but eager to 
learn the facts which affect every human 
being in his country, and willing with hand 
and brain to forward the measures of true 
reform.” 

Proximate Cause. ‘‘Proximate Cause in 
the Law of Torts.’”’ By A. A. Boggs, of the 
Florida bar. 2 Lawyer and Banker 222 (Dec.). 

“In the law of contracts, the doctrine of 
Hadley v. Baxendale, 9 Exch. 341, is generally 
recognized, viz., that liability extends in that 
field to such consequences as were or might 
by reasonable foresight have been anticipated 
as the result of the breach. ‘For,’ says the 
court, ‘had the special circumstance been 
known, the party might have expressly pro- 
vided for the breach of contract by special 
terms as to the damage in that case, and of 
this advantage it would be very unjust to 
deprive them.’... 
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“Proceeding from a false premise, that is, 
that the rule of Hadley v. Baxendale applies 
to actions ex delicto, the courts have found 
themselves confronted with the fact that in 
most cases its application would result in 
absurdity or flagrant injustice. But instead 
of testing the rule for possible error they have 
exercised their ingenuity in extending the 
scope of reasonable contemplation of injury, 
or in finding circumstances which could be 
tortured into ground for an exception, and 
having thus evaded the rule for the instant 
case and vindicated justice at the expense 
of logic, have hastened to square themselves 
with the assumedly orthodox authority by 
reiterating and asseverating the doctrine of 
Hadley v. Baxendale as a general proposi- 
tion.” 


Property and Contract. ‘Impairment of 
the Obligation of Contract by State Judicial 
Decisions.” By W. F. Dodd. 4 Illinois 
Law Review 327 (Dec.). 


The second and final instalment of a 
learned and comprehensive analysis of the 
subject (see also 21 Green Bag 634). 

“The accepted doctrine and the one uni- 
formly acted upon for many years is, that the 
federal Supreme Court will not review by 
writ of error state decisions impairing the 
obligation of contracts, unless such decisions 
give effect to some legislation impairing 
contracts. Citizens of different states may 
bring their actions in the federal courts and 
obtain relief from state decisions impairing 
contracts, under the rules of Gelpcke v. 
Dubuque (1 Wall. 175) and Hotel Company 
v. Jones (193 U. S. 532); yet in precisely 
the same cases, if the parties are citizens of 
the same state they have no relief from such 
state decisions. ... 

“A... logical view would be for the court 
to hold a judicial decision to be a ‘law’ in the 
technical sense, but the present attitude is 
better for the court, because it permits the 
Supreme Court to take or refuse jurisdiction 
as it pleases, while the holding of a decision 
to be a ‘law’ would operate to give an appeal 
to the Supreme Court as a matter of right 
from state decisions impairing the obligation 
of contracts. ... 

“The question as to the extent to which 
the federal courts will protect contract and 
property rights from impairment by state 
judicial decisions is really in larger part a 
question as to how far the federal courts will 
protect rights acquired under a state law 
subsequently declared unconstitutional— that 
is, as to the effect given by the federal courts 
to state decisions declaring state statutes 
unconstitutional. As has already been in- 
dicated, state judicial decisions may impair 
ae om or contract rights either (1) by 

olding unconstitutional a state statute under 
which such rights have been acquired, or 
(2) by reversing a former decision upon the 
faith of which contract rights have accrued— 
and this reversal may be one changing com- 
mon-law principles or altering the interpre- 
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tation of a law admittedly valid, or one 
holding a law unconstitutional when similar 
laws had previously been held valid, and 
rights had been acquired upon the faith of 
the earlier decision. It may be said that 
most of the cases of the character under 
discussion, which have come into the federal 
courts, have involved rights claimed under 
state laws subsequently declared invalid by 
state courts.” 

“The Commodities Clauses: Are They 
Ordinances of Property, or Regulations of 
Commerce?” By Edward L. Andrews. 9 
Columbia Law Review 677 (Dec.). 


“Once Congress reaches out to conditions 
existing beyond the body of commerce, its 
legal difficulties begin. Congress cannot 
impinge upon the state imperium over prop- 
erty rights, or over the legal conditions of 
production. Such enactments really amount 
to legislative evasions of the duty to regulate 
commerce—in the constitutional meaning 
of regulation—by the legal administration 
of commerce in the concrete. 

“The treatment of the ownership of goods 
transported as an element of regulation was 
a conception foreign to the minds of the 
framers of the Constitution. As such con- 
ception involves the inclusion of control over 
property rights, it is logically alien to regula- 
tion of commerce. By assigning amy inter- 
ference with the freedom of markets for 
property as the boundary between the inter- 
state commerce power and the property 
power, the harmonious action of both powers 
is the necessary resultant. No trespass upon 
such property rights is admissible upon the 
theo that commerce may be ultimately 
benefited. Such a theory would render the 
state powers mere implements for the further- 
ance of federal economic theory and nullify 
the division of our governmental powers.” 

Race Discrimination. See Status. 

Real Property. ‘Hints on Examination 
of Real Estate Titles.’ By William A. 
Gretzinger, of the Philadelphia bar. 2 
Lawyer and Banker 199 (Dec.). 

“These few hints will suffice to show how 
utterly insufficient and misleading are the 
ordinary abstracts of title upon which so 
many purchasers rely; how impossible it is 
that the records should give completely the 
information regarding the true state of titles; 
and how important that one who would 
examine titles should not only have some 
knowledge of law, but should make his in- 
vestigations with his mind awake to all the 
numerous and diversified circumstances which 
may affect the title, even in the cases which, 
upon the surface, appear the simplest.” 

“The New York Test of Vested Remain- 
ders.” By S. C. Huntington. 9 Columbia 
Law Review 687 (Dec.). 

“If Bench and Bar concur in my construc- 
tion of sections 13 and 29, two changes 
would seem to be proper. Section 41 of the 
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Consolidated Laws, Real Property Law, 
reads as follows :— 

““*The existence of an unexecuted power 
of appointment does not prevent the vesting 
of a future estate, limited in default of the 
execution of the power.’ 

“This, I submit, is inconsistent with section 
55 (which we have been considering as section 
29 of the Revised Statutes). The first 
change, therefore, which I would suggest, 
is the repeal of section 41. I would further 
urge that ‘is intended to take effect’ replace 
‘takes effect’ in the heading of section 55, 
as more accurately expressing the true mean- 
ing of the section. It would also be desirable 
to have a settled construction of section 40 
(which we have been considering as section 
13 of the Revised Statutes), if not by judicial 
decision, then by legislative amendment. 
None of these changes, it is needless to say, 
would cast any reflection upon judges who 
have felt themselves bound by the decisions.” 

Stare Decisis. ‘‘Law and Justice.” By 
Dean George W. Kirchwey, LL.D., of Colum- 
bia Law School. 2 Lawyer and Banker 213 
(Dec.). 

“It is not easy to repel the charge that the 
conservative traditions of the courts and 
their reverence for the doctrine of stare 
decisis render them incapable of moving fast 
enough to meet the new demands of the new 
day. It is not so that I read the signs of the 
times and my brethren of the bar have not 
made the conservatism of the judges and their 
blind adherence to precedent the burden of 
complaint against the bench. Rather it is 
the innovating spirit of the courts and their 
disregard of precedent which have called 
down upon their devoted heads the criticism 
of the bar. But, beyond this I cannot see 
how any candid mind which surveys the 
course of judicial decision at the present 
time can fail to see in it a truly remarkable 
reflection of the tendencies which have re- 
cently come to prevail in the body politic.” 

Status. ‘Is the Fifteenth Amendment 
Void?” By Arthur W. Machen, Jr. 23 
Harvard Law Review 169 (Jan.). 


The validity of the Fifteenth Amendment 
is questioned in an extended argument. 
The author, after saying that ‘‘the power of 
three-fourths of the states to amend the 
Constitution of the United States would 
seem to be subject to two classes of limita- 
tions,—(1) inherent and (2) express,’”’ takes 
as his starting point the following exceedingly 
doubtful assumption:— 

“The in herent limitation is that the so-called 
amendment must be a real amendment, and 
not the substitution of a new Constitution. 
It may alter many of the vital provisions of 
the original instrument; but so much of the 
old Constitution must be left that the new 
provisions may be regarded as merely en- 

fted on the old stock. A wholly new 

nstitution can be adopted only by the same 
authority that adopted the present Consti- 
tution, namely, ‘the people of the United 


States,’ represented by the concurrent action 
of conventions in all the several states within 
which the Constitution is to be operative.” 

The author’s contention is that the Fifteenth 
Amendment changed the Constitution radi- 
cally, compelling the states. to alter their 
—- institutions. This was something 

yond the power of amendment to accom- 
plish, for such power is subject, he argues, 
not only to the implied limitation above 
stated, but also to express restrictions, among 
them being that ‘‘that no state, without its 
consent, shall be deprived of its equal suffrage 
in the Senate.”” He says:— 

“The words ‘without its consent’ necessarily 
imply that the state shall continue to exist 
as a body capable of consenting, or in other 
words as an autonomous political community. 
. . . The Constitution in all its features con- 
templates a federal union of self-governing 
states; and any abrogation of that feature 
would seem to be more than a mere amend- 
ment. But however this may be, the matter 
is made quite clear by the proviso that no 
state shall be deprived of its equal suffrage 
in the Senate without its own consent... . 

“The same clause would seem necessarily 
to imply that the composition of a state 
cannot be altered without its own consent; 
for the guaranty of equal suffrage was in 
favor of the states as they existed in 1789 
and as they might subsequently be changed 
by their own consent or in pursuance of their 
own laws.... 

“The Fifteenth Amendment amounts to 
a compulsory annexation to each state that 
‘refused to ratify it of a black San Domingo 
within its borders. It is no less objectionable 
than the annexation of the San Domingo 
in the Spanish main. 

“Before the Amendment, the white people 
of South Carolina had the right and power 
to elect two Senators of the United States— 
the same representation in the Senate as the 
White people of Vermont. After the Amend- 
ment, if it is valid, the white people of Ver- 
mont, a state which contains virtually no 
negroes and which therefore is virtually 
unaffected by the Amendment, continue 
to be entitled to elect two Senators; but the 
white people of South Carolina have none 
at all. 

“The objection to the Fifteenth Amend- 
ment is not merely that it alters the technical 
citizenship or membership of the state, but 
also that it alters its political institutions and 
destroys its political autonomy... . 

“The objections to the validity of the 
Fifteenth Amendment raised by this article 
might be obviated if its application within 
the states could be confined by construction 
to federal elections for members of the House 
of Representatives.” 


Tariff. ‘‘The Most-Favored-Nation Clause.” 
By Stanley K. Hornbeck. 3 American 
Journal of International Law 797 (Oct.). 


“‘All who discuss the clause agree that care 
should be taken in making future treaties, 
and that the interests of commerce and 
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international good-fellowship demand that 
nations come to an agreement as to means 
and methods for avoiding misinterpretation. . . 

“The new German treaties, with the ex- 
——e of that with Russia, provide for 
arbitration of difficulties over the interpre- 
tation or application of the tariff or of most- 
favored-nation treatment. Most of the others 
of the recent group of central European 
treaties contain similar provisions.” 


“The Abolition of the House of Lords.” 
By President W. DeWitt Hyde. Outlook, 
v. 93, p. 866 (Dec. 18). 

The author uses the phrase ‘‘House of 
Lords” as a metaphor for the “privileged” 
class of leaders of corporate industry, in the 
United States, and expresses his views on 
the tariff. 

“The only way by which President Taft 
can hope to maintain his party in power is 
to take advantage of the popular support 
that such a movement would have and 
abolish once for all the method of tariff- 
making which has created and maintains our 
present House of Lords.”’ 


Taxation. ‘‘The Constitutionality of the 
United States Corporation Tax.’’ By Prof. 
Frank J. Goodnow. 9 Columbia Law Review 
649 (Dec.). 


From an examination of the Pollock cases 
(157 U. S. 429; 158 U. S. 601), the writer 
reaches the conclusion that— 

“The corporation tax law is . . . not uncon- 
stitutional as imposing an unapportioned 
direct tax, except in so far as it imposes a 
tax on income derived from property, and 
the unconstitutionality of this portion of the 
law will not have the result of causing the 
whole law to be unconstitutional.” 

On the question of uniformity, Prof. 
Goodnow’s carefully reached conclusion is:— 

“It may ... safely be said that the corpora- 
tion tax is not unconstitutional because 
violative of the uniformity clause and that, 
on that account and because not a direct 
tax, in so far as it imposes a tax on the income 
derived from business, it is not forbidden 
by the express provisions of the Constitution 
limiting the taxing powers of Congress.” 

As to the taxing powers of Congress in 
relation to the rights of the states, the author 
says :— 

“The only reason for holding that the 
United States may not tax a corporate 
franchise granted by a state is to be found 
in the fact that because the power to tax is 
the power to destroy, the United States may 
in this way destroy one of the state’s powers. 

“In their determination as to the powers 
of the states to tax the effects or results of 
the exercise by the United States of its powers 
the state courts have been governed by this 
idea. They have therefore held that the 
states may not tax letters patent or copy- 
rights issued by the United States. But the 


Supreme Court of the United States has not 
up to the present time been equally regardful 





The Green Bag 


of the powers of the states. It has in Knowl- 
ton v. Moore (178 U. S. 41), recognized the 
right of the United States to impose a tax 
on inheritances, which it has regarded as the 
effects of the exercise of the power of the 
state to regulate inheritances, while Congress 
has without opposition and for a long time, 
ay, because of the decision in the 

icense Tax Cases (5 Wall. 462), imposed a 
special excise tax on the holders of state 
licenses to sell liquor, notwithstanding the 
Supreme Court has denied the right of the 
states to tax steamboats licensed by the 
United States to use the navigable waters 
of the United States. Indeed, the only 
cases where the Supreme Court has interfered 
to protect the states against the exercise 
of the taxing power of Congress have been 
in the cases of the salaries of state officers, 
the evidences of indebtedness of the states 
and their local corporations, and the property 
of the states and their local corporations, 
where in its opinion that property is used 
for a necessary purpose of state government, 
and liquor license bonds required under a 
state liquor license law. 

“The Supreme Court may not thus be said 
to have been active in the defense of the 
powers of the states against Congressional 
action. It is therefore very doubtful if it 
will regard the corporation tax law as un- 
constitutional because interfering with or 
hampering the exercise of one of the powers 
which by our system of federal government 
are recognized as belonging to the states. 

“The answer to the question as to the 
constitutionality of the United States corpora- 
tion tax would seem then to be that it is 
constitutional except in so far as it imposes 
a tax on income derived from property. 
Except as to that portion of it, it is not a 
direct tax and therefore need not be appor- 
tioned among the states. It is uniform 
throughout the United States, and it would 
appear not to violate the obligation of Con- 
gress, arising out of the theory of federal 
government, not to interfere with the powers 
of the states.” 


Title by Discovery. ‘‘Arctic Exploration 
and International Law.’ By Prof. James 
Brown Scott. 3 American Journal of Inter- 
national Law 928 (Oct.). 


“There is great difficulty in applying the 
present theory and practice of discovery 
and occupation to the Arctic regions even 
supposing that the general principles can be 
considered as universally accepted, for Arctic 
expeditions are usually voyages of discovery 
in which there is no present or future intent 
to annex the territory actually discovered. 
They are undertaken with a scientific, not 
with a political intent, although it would be 
eminently proper for an expedition to be 
fitted out under the control of a state official 
for the express purpose of annexing any and 
all lands to be discovered. Supposing that Dr. 
Cook reached the North Pole, it is difficult 
to see how the United States acquires any 
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title to the polar regions, and even supposing 
that Commander Peary, an officer of the 
United States navy, had been specifically 
detailed to reach the Pole, his expedition 
was it would seem one of adventure and 
scientific discovery not undertaken for the 
urpose of extending the sovereignty of the 
United States to the polar regions.” 
Uniformity of Law. See Codification . 
Wills and Administration. See Judicial 


Interpretation, Real Property. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Congress. ‘‘The Insurgents v. Aldrich, 
Cannon ef al.,’—II. By Henry Beach 
Needham. Everybody's, v. 22, p. 102 (Jan.). 

“New England representatives may sneer 
at the Middle West and talk of the ‘tail 
wagging the dog.’ Unknown to the Eastern 
reactionaries, the animal may have shifted 
his position. If not today, undoubtedly by 
1912 the head and heart of the ‘dog’ will be 
content with the landscape of the Mississippi 
Valley, while the tail, pitifully attenuated, 
is faintly tapping the hidebound coast of 
Maine.” 

Customs Frauds. ‘‘Robbing the United 
States; An Investigation of Systematic 
Fraud at the Port of New York.” By Lyman 
Beecher Stowe. Outlook, v. 93, p. 811 (Dec. 
11.) 

“This pervasive System of fraud has been 
found to extend to every branch of weighable 
and gaugable importations. It had so honey- 
combed the Weighing Division of the Custom 
House with corruption that practically the 
only higher officials left unstained were too 
incompetent to be a menace to the corrupters 
or the corrupted.” 

Ferrer Trial. ‘The Ferrer Trial.” By 
Percival Gibbon. McClure’s, v. 34, p. 327 
(Jan.). 

“Everything was carried out according to 
arrangement. Ferrer was committed to take 
his trial before a court martial, and Captain 
Galceran . . . was appointed counsel for the 
defense. This is a post of no ordinary diffi- 
culty, for in such a case the officer must recon- 
cile his duty to his client with a convention 
as to the lengths an officer of the army may 
go in defending a man accused of a military 
crime. . . . The officer . . . is to be brought 
before a court martial for playing too well his 
part as counsel for the defense.”’ 

Impostors. ‘ ‘Lord Gordon-Gordon’: A 
Bogus Peer and His Distinguished Dupes.’’ 
By W. A. Croffut. Putnam's, v. 7, p. 416 
(Jan.). 

“‘When these facts became known in Min- 
neapolis, half a dozen sturdy citizens resolved 
to get even with the pseudo-lord who had so 
grossly imposed on their hospitality. . . . No 


time was lost. Fletcher and Burbank hired 
a team of fast horses with a light wagon. 
Hoy and Keegan jumped in, hastened to the 
cottage where Gordon was staying, seized 
him upon the front porch, kept him from 
making an uproar, dragged him to the wagon, 
and drove for the boundary as fast as the 
horses could go. They reached American 
soil with their prisoner and were a quarter 
of a mile south of the line when they were 
arrested by a pursuing party from Fort Garry. 
Gordon was released and the Minnesotans 
were heavily ironed and taken back. The 
were thrust into a dungeon and treated wit 

eat indignity. Fletcher telegraphed to 

rackett, We're in a hell of a fix; come at 
once!’ The greatest excitement prevailed 
in Minnesota and it was seriously proposed 
to raise a regiment at once and throw it 
across the border. But peaceful counsels 
prevailed. ... 

“Bancroft Davis, Assistant Secretary, 
boldly advised that the Minnesotans go up 
to the boundary and seize the custom-house 
officer and boundary police and hold them 
until redress was obtained. He offered to 
back up the movement. To avoid inter- 
national trouble, however, Brackett and 
Governor Austin went to Canada and pre- 
sented the case to Sir John MacDonald, the 
Prime Minister. He received the visitors 
very sympathetically, alleged that, while the 
attempt to capture and kidnap Lord Gordon- 
Gordon was irregular and wrong, yet there 
was no reason why his captors should not be 
admitted to bail. His decision was at once 

‘ telegraphed to Manitoba and bail was obtained 
and accepted. The prisoners were released 
and went home. (September 15, 1873.) Three 
of the kidnappers were afterwards elected 
to Congress and two made governors of the 
state.” 


Juvenile Crime. ‘The Beast and th® 
Jungle—IV.” By Judge Ben B. Lindsey, of 
the Juvenile Court of Denver. Everybody's, 
v. 22, p. 41 (Jan.). 

“These days of 1902, 1903, and 1904 were 
the heydays of our Juvenile Court, and I 
should like to dwell upon them fondly—as 
the song says—because of what ensued. 
Our campaigns against the wine-rooms, the 
jails, and the grafting commissioners had 
made the court as popular as a prizefighter, 
and the newspapers kept it constantly in the 
public eye.” 

Opium Traffic. ‘‘The International Opium 
Commission.”” By Hamilton Wright. 3 
American Journal of International Law 828 
(Oct.). 

“The remission of the Boxer indemnity 
appealed to the official and educated classes 
as a generous act, but no more than was due; 
while the work of the International Opium 
Commission and the leadership of the United 
States in it has penetrated not alone the 
upper classes, but into the humblest hovel 
in China.” 
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Russia. ‘‘The Story of Eugene Azeff.” 
By David Soskice. McClure’s, v. 34, p. 282 
(Jan.). 

An absorbing sketch of the spy. 

“‘He was, so to say, born a traitor, ready 
furnished with the most precious and essen- 
tial qualifications of a traitor.” 

Socialism. ‘My Business Life, II; A 
Factory without Strife—A Town without 
Crime—A Business that Pays Dividends 
to Stockholders, Workers, and Customers.” 
By N. O. Nelson. World’s Work, v. 19, p. 
12504 (Jan.). 

“Leclaire is fully established, because all 
the people in it want it. They would resist 
as treason any attempt to change it... . And 
its history and its present life prove that a 
business run under a co-operative system 
can support in peace, plenty, and comfort 


its employee-owners in competition with the 
capitalistic world around it.” 


‘T. Surface, Professor 


Southern States. ‘The New South.” 
Annals of the American Academy of Political 
and Soctal Science, v. 35, No. 1 (Jan.). 


This number contains articles by specially 
informed writers on present economic, po- 
litical, and social conditions in the South. 
The contributors include: Harvie Jordan, 
Alfred Holt Stone, Henry S. Reed, George 

Ulrich B. Phillips, 
Clarence H. Poe, S. M. Tracy, G. Grosvenor 
Dawe, John H. Finney, Sledge Tatum, Frank 
S. Washburn, W. W. Finley, — Hyde 
Pratt, J. F. Ellison, Thomas Purse, Booker 
T. Washington, Holland Thompson, Professor 
Enoch Marvin Banks, David Y. Thomas, 
Ph.D., A. J. McKelway, Professor William G. 
Glasson, and Professor James W. Garner. 


Steinheil Case. ‘‘Paris and Mme. Stein- 
heil.”” By John F. Macdonald. Fort- 
nightly Review, v. 86, p. 1103 (Dec.). 


A vivid and animated account of what 
happened at the celebrated trial. 


James Barr Ames 


“The good Dean,” beloved of all his students, sound in heart and in learn- 
ing; virile, gentle, honorable; called by ex-President Eliot a ‘‘profound 


student and masterly teacher of court-made law”; historian of the common 


law whose writings will have enduring fame; first to achieve success for the 
method of legal education which Langdell founded; a maker not only of 
good lawyers but of good teachers of law; an inspiration to the legal pro- 


fession in Anglo-Saxon lands. 


[Dean Ames was born in Boston, June 22, 1846; was graduated from 
Harvard College in 1868, having been captain of one of the earliest 
Harvard baseball teams; graduated from Harvard Law School, 1872; 
tutor in French and German at Harvard, 1871-2; instructor in history, 
1872-3; admitted to Massachusetts bar, 1873; Assistant Professor of 
Law in Harvard Law School, 1873-1877; Professor of Law, 1877-1910; 
Dean of Harvard Law School, 1895-1910; helped to organize Associa- 
tion of American Law Schools and the Commissioners on Uniform State 
Laws; died at Wilton, N. H., Jan. 8, 1910.) 
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Reviews 


WHO DRAFTED THE FEDERAL 
CONSTITUTION? 

The Mystery of the Pinckney Draught. i 
Charles C. Nott, formerly Chief Justice of the U. S. 
Court of Claims. Century Company, New York. 
Pp. 292 + appendix 30 and index 10. ($2.00 net.) 

HARLES PINCKNEY of South Carolina 
presented a draught of a Constitution 
to the Constitutional Convention when it 
opened in 1787. This draught was referred 
to the Committee of the Whole and later to 
the Committee on Detail. No copy was found 
with the records of the Convention. In 1818 
John Quincy Adams, then Secretary of State, 
requested Pinckney to supply a copy. Pinck- 
ney then furnished one, which he stated to be 
the one of several rough draughts in his pos- 
session, which he believed was the right one, 
all of them being substantially similar. After 
Pinckney’s death Madison declared that the 
evidence against its authenticity was ‘‘irresist- 
ible,’’ basing his position largely on the differ- 
ence between it and the policies advocated 
by Pinckney before the convention. Story, 
in his Commentaries, did not regard it as 
worth notice. Bancroft asserted that ‘‘no 
part of it was used and no copy of it has been 
preserved.” Rufus King, a member of the 
Convention, emphatically declared that the 
document was not genuine. The exhaustive 
research of historical students, particularly 
Professor J. F. Jameson (Report of American 
Historical Association, 1902, pages 111 to 
132) have confirmed this conclusion. 

Judge Nott, however, attempts to prove the 
genuineness of the Pinckney draught. He 
examines a great deal of testimony, which is 
presented in the dramatic form of a trial 
conducted in accordance with the usual rules 
of evidence. Madison is discredited, the 
supposition of fraud is overthrown, and the 
conclusions are reached that we owe the style 
of the Constitution to Pinckney, that but for 
his work a very different instrument would 
have been given to the world, and that no 
framer of the Constitution is more entitled 
to perpetual veneration. 

Judge Nott has given a great deal of minute 
research to the preparation of his inquiry; 
textual matters particularly receive most 
painstaking and complete analysis. The 
author attempts to treat the whole problem 
judicially. 








of Books 


We are somewhat sceptical, however, as to 
whether a strong case in Pinckney’s favor 
has been made out with success. It is difficult 
to believe that there is not weighty evidence 
to be found somewhere which would have 
thrown more light on the problem. The 
treatment might have been broader and 
might have shown more vividly the actual 
genesis of the Constitution regarded substan- 
tively as well as textually. A judicial 
estimate of the relative chares of Wilson, 
Randolph, Madison, Rutledge, and their asso- 
ciates, in the framing of the Constitution 
would have helped to define the actual service 
of Pinckney, whatever it way have been. 

The question will long remain an open one 
for historical investigation, having failed to 
receive in Judge Nott’s book a conclusive 
answer. The probability is that Professor 
Jameson was right in declaring that ‘‘Charles 
Pinckney deserves to stand higher than he 
has stood of late years, and that he would have 
a better chance of doing so if in his old age he 
had not claimed so much’’; and that Judge 
Nott has gone much too far in claiming for 
‘Pinckney the distinction of having been the 
chief draughtsman of the Constitution. 


HUBBELL’S LEGAL DIRECTORY 


Hubbell’s Legal Directory for Lawyers and Busi- 
ness Men. 40th year, 1910. Hubbell Publishin 
Co., New York. Pp. 472+ 408. ($5.35 delivered. 
THE new volume of this standard direc- 

tory has been thoroughly revised and 
brought up to date, being larger by fifty or 
sixty pages than a year ago. A synopsis 
of the laws of Hawaii has been added. On 
account of numerous changes in the state 
laws, the synopses allotted to the several 
states have undergone considerable revision. 

The work is as valuable as ever, because of 
its extensive information with regard to or- 
ganization and calendars of federal and state 
courts for 1910, instructions for taking depo- 
sitions, the execution and acknowledgment 
of deeds, synopses of the patent laws and the 
laws concerning the jusisdiction and practice 
in the federal courts, its list of leading attor- 
neys in our four thousand cities and towns, 
its list of prominent banks and bankers 
throughout the United States, its list of 
United States Consuls, and other features. 
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NEW BOOKS RECEIVED. 


RECEIPT of the following new books, 
which will be reviewed later, is acknowl- 


edged :— 

“Historical Essays.’”’ By James Ford Rhodes, 
LL.D., D. Litt. Macmillan Company, New York. 
Pp. viii, 323-+-index 11. ($2.25 net.) 

“Lincoln, Lee, Grant, and Other Biographical 
Addresses.”” By Judge Emo Speer. eale 
Publishing Co., New York and Washington. Pp. 
269, 269. ($2 net.) 

“A Digest of the Law Relating to Private Trusts 
and Trustees.” By Walter Gray Hart, LL.D., 
“Law Notes” Publishing Offices, London. Pp. 
xxiv, 413 appendix and index, 50. 

“Report of the Thirty-Second Annual Meeting of 
the American Bar Association,’’ held at Detroit, 
Michigan, August 24-27, 1909. v. xxxiv. Pp. 1170 
+index 18. ($1.25.) 

“A Pocket Code of the Rules of Evidence in 
Trials at Law.” By John Henry Wigmore, Pro- 
fessor of the Law of Evidence in the Law School 
of Northwestern University. Little, Brown, & 


Company, Boston. Pp. liii, 485 (alternate pages 
blank and not numbered)-+index 80. ($4 net.) 

“Ant Communities and How They Are Governed; 
A Study in Natural Civics.” By Henry Christopher 
McCook. Harper & Brothers, New York and 
London. Pp. xvii, 304+bibliography 9 and index 
7. ($2 net.) 

“Report of the Twenty-first Annual Meeting of 
the Virginia State Bar Association,” held at Flot 
Springs, Va., August 10-12, 1909. v. xxii. Edited 
by John B. Minor, of the Richmond Bar. Pp. 
308--index 14. ($2.) 

“Selections from the Economic History of the 
United States, 1765-1860"; with Introductory Es- 
says. By Guy Stevens Callender, Professor of 
Political Economy in the Sheffield Scientific School, 
Yale University. Ginn & Co., Boston, New York, 
Chicago and London. Pp.xviii, 819. ($2.75.) 

“International Law.’ By George Grafton Wil- 
son, Ph.D., Professor in Brown University, and 
George Fox Tucker, Ph.D., Lately Reporter of 
Decisions of the Supreme Judicial Court of Massa- 
chusetts, 5th ed. Silver, Burdett & Company, 
New York, Boston & Chicago. Pp. xix, 345+-ap- 
pendices 140 and index 15. ($2.50.) 





Latest Important Cases 


Admiralty. Jurisdiction of United States 
Courts—‘‘ High Seas’’ May Include French 
Territorial Waters—Res Adjudicata. U. S. 

The scope of the admiralty jurisdiction 
of United States Courts was exhibited in one 
of its broadest aspects in Mary Steurer v. 
Steamship Kaiser Wilhelm der Grosse and 
Steamship Orinoco, decided by the federal 
District Court for the southern district of 
New York Dec. 17 (N. Y. Law Jour., Dec. 31). 

The circumstances of the case are striking, 
in that the former steamship was a German 
vessel, the latter a British one, while the 
libellant was an Austrian subject, and the 
collision causing the personal injuries for 
which she sought to recover occurred near 
the harbor of Cherbourg, within three miles 
of the coast of France. 

The Court (Hough, J.) held that the fact 
that the place of collision was within the 
territorial waters of France ‘‘does not prevent 
such waters being also a portion of the high 
seas.” The following remarks made in The 
Belgenland (114 U. S. at 368) were quoted 
as applicable to the present case: ‘‘Where 
the parties are not only foreign, but belong 
to different nations, and the injury . . . takes 
place on the high seas, there seems to be no 
good reason why the party injured . . . should 
ever be denied justice in our courts.” 


Jurisdiction thus being claimed, the Court 
held the libellant entitled to recover, basing 
such right of recovery on the prima facie 
case of fault on the part of the vessels, made 
out by a judgment in an action growing out 
of the same collision tried before the English 
High Court of Justice, Admiralty Division, 
and affirmed by the Court of Appeal. This 
judgment, while not strictly res adjudicata, 
was held to constitute, by comity, conclusive 
and non-rebuttable evidence of fault. It was 
explained that in allowing a decree for the 
libellant against the Katser Wilhelm der 
Grosse, only a prima facie case was made 
out; the parties defendant were left to litigate 
between themselves as to ultimate liability. 

On the point whether it was essential to 
the jurisdiction here assumed that libellant’s 
right or cause of action should be communis 
juris, the Court said:— 

“The libel sets forth the law of France, 
but no proof of that law has been offered. 
It also, however, avers pain and suffering 
caused by the fault of the steamships or one 
of them, and concludes with the usual juris- 
dictional assertion. This is sufficient aver- 
ment of a marine tort, and if such tort be 
committed on the high seas it is communis 
juris among all courts possessing admiralty 
and maritime jurisdiction.”’ 
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Common Carriers. Duty to Carry Passenger 
without Delay to Destination— Valid Excuse 
for Delay May be Set Up by Act of God or 
Vis Major. N. ¥. 


Liability for delay in transporting a 
passenger to his destination was considered 
by the New York Court of Appeals in Cor- 
mack v. N. Y., N. H.& H.R. Co., decided 
Mar. 23 (reported N.Y. Law Jour. Dec. 21). 
The appellant had taken a train from Quincy, 
Mass., to Boston, his car being stalled by 
a blizzard so that it could not approach to 
less than about six or seven hundred feet of 
the terminal station, appellant being com- 
pelled to remain in the car for nine hours, 
on account of which he claimed $2,000 
damages for the detention and his sufferings. 


The Court (Willard Bartlett, J.) said in 
part :— 

“‘Even in respect to goods, a common 
carrier is not an insurer as to time. While 
he is responsible for the safety and final 
delivery thereof, and nothing can exonerate 
him from that responsibility but the act of 
God or the public enemy, he is responsible 
only for the exercise of due diligence in regard 
to the time of delivery (Parsons v. Hardy, 
14 Wend. 215). So in respect to passengers, 
a common carrier is not an insurer as to the 
time when passengers will reach their destina- 
tion, in the absence of an express contract 
on the subject (Gordon v. Railroad, 52 N. H. 
596, 599, and cases therein cited). If a rail- 
road company negligently fails to keep the 
time it promises it will be liable in damages 
for injury thereby accruing to a passenger. 
‘But to entitle the plaintiff to recover there 
must be proof of negligence. Neither time 
table nor advertisement is a warranty of 
punctuality.’ (Wharton on Negligence, sec. 
662.) A railroad company which receives 
a person upon a train as a passenger to a 
specified destination is bound to carry the 
person to that destination with all reasonable 
diligence (Weed v. Panama R. R., 17 N. Y. 
362)....It is the duty of the carrier to exer- 
cise reasonable foresight in the anticipation of 
obstructions to travel, to use all available 
means for the removal of such obstructions, 
and to proceed with the transportation as 
soon as practicable after such removal (Bow- 
man v. Teall, 23 Wend. 306). Where all 
this has been done the intervention of an act 
of God or ws major exonerates the carrier 
from legal liability for the delay.” 


Copyright. Dramatizations of Novels whose 
Copyrights Have Expired—No Unjair Com- 
petition in Use of Same Title for Rival Plays, 
It being also the Title of the Novel. U. S. 

A novel entitled “‘St. Elmo,” written by 
Augusta J. Evans, formerly had a large sale 
in the Southern states. The copyright was 
taken out in 1866 and expired in 1908. About 
a year before its expiration a dramatization 
of the book was copyrighted under the same 
title, “St. Elmo.” After the copyright on 
the novel had expired a rival dramatization 
appeared under an identical name, and the 
owners of the first dramatization sued the 
proprietors of the second play for infringement 
of their own copyright. Glaser and Holcomb 
v. St. Elmo Co., N. Y. Law Jour. Dec. 31. 

Judge Holt, giving judgment in December 
in the United States Circuit Court for the 
southern district of New York, dealt with 
two of the phases case, first the question 
whether the production of the second play 
was an infringement of copyright, second that 
whether the complainants had an exclusive 
right to the use of the title ‘‘St Elmo” as 
a distinguishing trade-mark. The ruling in 
the former question is less interesting than 
that on the latter. As regards the rights of 
the producers of the rival play, the Court 
Held that there was nothing to indicate that 
the second play had been copied after or 
been imitated from the first or that the first 
play had been used in its construction, and 
there was no infringement. 

On the question of unfair competition by 
use of the same title for the rival play: 

“I think that the authorities, particularly 
the American cases, preponderate that the 
copyright of a book does not prevent other 
persons from taking the same title for another 
book, even in the case of an entirely unex- 
pired copynght. . . . Still, other authorities 
take the view that the author or proprietor 
of a book has a right to exclude others from 
adopting the same title for another book on 
the ground that it constitutes a trade-mark 
or that its use by another constitutes unfair 
competition in trade. ... But I doubt whether 
this doctrine applies in the case of plays made 
from novels the copyright of which has ex- 
pired. Suppose that two plays were written, 
based on an old novel, for instance ‘Don 
Quixote’ or ‘Clarissa Harlow’ or ‘Quentin 
Durward,’ and that both such plays were 
given the title of the story from which they 
were taken. Would not the author of each 
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play have the right to give his play the name 
of the novel on which it was based, particu- 
larly if each made proper public announce- 
ment that he was the author of that play? 

“The rule is well settled that, on the ex- 
piration of a patent for an article which has 
become identified by some particular name, 
as the name of the inventor, although it is 
open to the public to manufacture the 
patented article and to call it by the name 
by which it is commonly known, it is unfair 
competition to do so unless the person making 
the article affixes to it a plain notice that it 
is not made by the owner of the original 
patent, but by some one else (Singer Mfg. 
Co. v. June Mfg. Co., 163 U. S. 169; Merriam 
v. Famous Shoe, etc., Co., 47 Fed. 411). The 
same rule has been applied to copyrights 
(Merriam Co. v. Ogilvie, 159 Fed. 638). But 
in this case, upon all the advertisements and 
notice of their play put out by the defendants, 
they publish the fact that it was written by 
Neil Twomey, and I think that the proof 
shows that, if the principle announced in the 
case of the Singer Mfg. Co. v. June Mfg. Co. 
is applicable to the case of a copyright, the 
rule there laid down has been complied with 
by the defendants.” 

A preliminary injunction was therefore 
denied. 

See Unfair Competition. 


Insurance. Direct Loss by Fire—-Damage 
by Smoke from Mismanaged Furnace In- 
cluded. Wis. 

In O’Connor v. Queens Insurance Co., 
decided by the Supreme Court of Wisconsin, 
reported in 122 N. W. Rep. 1038, it appeared 
that the servant made a fire in the furnace 
out of soft coal and wood, which burned so 
freely that an excessive amount of heat and 
smoke escaped through the registers and in- 
jured the house and furniture. There was 
no ignition outside of the furnace, but this 
was nevertheless held to be a fire covered by 
a policy of insurance against direct loss by 
fire. This seems to be directly contra to the 
generally accepted notion; see Richards 
on Insurance, 3d edition at page 284. It is, 
however, approved by the Columbia Law 
Review, discussing the case in its January 
issue (10 Col. L. Rev. 58-60), as a proper 
application of a liberal rule which it advocates: 
“To say the parties intended no recovery 
for such a loss because the fire was never 
where not intended to be would seem to give 
undue force to a mere technicality.” 





Interstate Commerce. Railway Terminals 
a Link in Chain of Interstate Transportation 
and Subject to Control of Interstate Commerce 
Commission— Hepburn Act. U. S. 


The United States Circuit Court for the 
southern district of Texas has lately affirmed 
the ruling of the Interstate Commerce Com- 
mission that the terminals of interstate 
common carriers are within the jurisdiction 
of the Commission. The decision was rendered 
in the case of Southern Pacific R. Co. v. 
Eichenberg, Judges McCormick and Shelby 
supporting the Commission and Judge Pardee 
dissenting. The case now goes to the United 
States Supreme Court for review. 

The Commission had held that, as the 
railroad and steamship lines at Galveston 
were in one control, and as the terminal 
company was organized to furnish terminal 
facilities for the Southern Pacific at Galveston, 
it formed a necessary link in the chain of 
interstate commerce and was subject to the 
Hepburn act. The Court sustained this 
finding. 


Landlord and Tenant. Apartment House 
Leases to Families with Children—Right of 
the State to Safeguard Interests of Society by 
Compelling Such Leases. Ill. 


The decision of a lower court in Illinois, 
denying the right of landlords to exclude 
children from apartment houses, is of interest. 
The action was brought to test the validity of 
the new state law, by a person who claimed 
that he had been wrongfully denied a renewal 
of his lease on the ground that the landlord 
did not care to rent to families with children. 
The case, Longenecker v. Boyleston, came up 
before Judge Himes in the Municipal Court 
at Chicago Dec. 20. No official report is 
before us, but the decision seems to have 
proceeded upon the theory that the statute 
in question was a valid exercise of the police 
power of the state, though it remains to be 
seen whether the higher courts will sustain 
it as not interfering with freedom of contract. 
The Court said:— 

“If a landlord can make a lease or contract 
such as is prohibited by this statute, might 
we not assume that many or perhaps all 
owners of desirable property would make 
the same kind of contracts and thus prevent 
children from living in desirable dwelling- 
houses, apartments or flats adjacent to 
schools and in desirable localities? If con- 
tracts of this kind were made by the 
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owners of desirable dwelling-houses, flats or 
apartments, would not the man of large 
family and small means and unable to build 
his own dwelling-house be seriously hampered 
in securing a place of abode for his family, 
and might it not become a menace to society?” 


Legislative Officers. Payment of Their 
Salaries by Private Interests Opposed to 
Public Policy. England. 

The House of Lords has lately, on Dec. 21, 
affirmed the decision of the English Court 
of Appeal in Osborne v. Amalgamated Soctety 
of Railway Servants (cf. 21 Green Bag 170), 
wherein it was held that no trade union may 
make it obligatory upon its members to sub- 
scribe to funds administered for the purpose 
of securing Parliamentary representation. 
The basis for the Court of Appeal’s decision 
was that an agreement whereby any person 
may bind himself to vote in a certain manner 
“to be decided by considerations other than 
his own conscientious judgment at the time’”’ 
is against public policy. The House of Lords 
sustains this position. 


Naturalization. ‘Free White Persons’’ 
Includes Armenians. U. S. 


One of the cases pending in federal courts 
of first instance, to settle the meaning of 
“free white persons” in the naturalization ‘ 
laws, has been decided by the United States 
Circuit Court at Boston favorably to the 
Armenians. The decision chances to have 
been rendered by Judge Francis C. Lowell 
on the day before Christmas and tends to 
emphasize the great principle of human 
brotherhood. 

The United States had contended that 
“free white persons” in the naturalization 
statute (United States Revised Laws, sec. 
2169) meant Europeans and persons of 
European descent, and that there is an 
Asiatic or yellow race to which belong sub- 
stantially all Asiatics, including the petitioners 
who were ineligible for naturalization. The 
government admitted that Hebrews were not 
in the latter classification. 

Judge Lowell’s conclusions are that there 
is no European or white race as the United 
States contends, and no Asiatic or yellow 
tace which includes substantially all the 
people of Asia; that the mixture of races in 
western Asia for the last twenty-five centuries 
raises doubt if its individual inhabitants 
can be classified by race; that if the ordinary 
classification is nevertheless followed, Ar- 
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menians have always been reckoned as 
Caucasians and white persons; that the 
outlook of their civilization has been toward 
Europe; that the word ‘“‘white” has generally 
been used in the federal and in the state 
statutes, in the publications of the United 
States, and in its classification of its inhabit- 
ants, to include all persons not otherwise 
classified; that Armenians, as well as Syrians 
and Turks, have been freely naturalized in 
this court until now, although the statutes 
in this respect have stood substantially 
unchanged since the first Congress; that 
the word ‘‘white’”’ as used in the statutes, 
publications and classifications above referred 
to, though its meaning has been narrowed 
to exclude Chinese and Japanese in some 
instances, still includes Armenians. 


The Court said in part:— 

“To its classification by European and 
Asiatic race the United States makes an 
extraordinary exception, viz.: the Hebrews. 
Their history is known for a long period. 
While absolute purity of blood is out of the 
question, they have sought with unusual 
strictness to maintain that purity for two 
thousand years at the least. Notwithstanding 
the opinion of Prof. Ripley and others, both 
Hebrew history and an approximation to 
general type show that the Hebrews are a 
true race, if a true race can be found widely 
distributed for many centuries. Their origin 
is Asiatic. Yet the United States admits 
that they do not belong to the ‘Asiatic or 
yellow race,’ and that they should be admitted 
to citizenship. If the ‘aboriginal peoples 
of Asia’ are excluded from naturalization 
as urged by the United States, it is hard to 
find a loop-hole for admitting the Hebrew. 

“Again, if Hindus are to be excluded 
from naturalization, as contended by the 
United States, because many Englishmen 
treat them with contempt and call them 
‘niggers,’ a like argument applies to those 
who have suffered most cruelly among all 
men on the earth from European hatred and 
contempt. In the application of its classifi- 
cation, the United States thus contradicts 
the principles upon which the classification 
depends. 

“It is misleading, therefore, to speak of a 
European race, of a European or white race, 
to which substantially all inhabitants of 
Europe belong, or of an Asiatic race, of an 
Asiatic or yellow race which includes sub- 
stantially all Asiatics. Furthermore, the 
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present inhabitants of western Asia have 
their racial descent so mixed that there are 
many individuals who cannot safely be 
assigned by descent to any one race, however 
comprehensive. . . . 

“If, however, notwithstanding these con- 
siderations, we are compelled by statute to 
classify for the purposes of American naturali- 
zation every man living on the earth as a 
member of some one race, we shall find that 
the Armenians have always been classified 
in the white or Caucasian race, and not in the 
yellow or Mongolian. ... 

“In so far as the test is affected by ‘ideals, 
standards and aspirations,’ the result is the 
same.... If the court should inquire, as the 
United States suggests, concerning Hebrews: 
May Armenians ‘become westernized and 
readily adaptable to European standards?’ 
the answer is, yes. 

“For all these reasons the Armenians are 
not to be excluded from naturalization by 
reason of their race. So far as the test by 
race is applicable, they are to be classed as 
Caucasian or white, while the Finns, by 
ethnological theory, and the Magyars, by 
their known history, are deemed to belong 
to the Mongolian or yellow race.” 


Public Service Oorporations. Issue of 
Stocks and Bonds to Meet Lawful Obligations 
—Limited Power of Public Service Commis- 
ston to Supervise Such Issues. N. Y. 


An important decision affecting the powers 
of the New York Public Service Commission 
with regard to the supervision of stock and 
bond issues of public service corporations 
was rendered by the New York Court of 
Appeals Dec. 7, in People ex rel. Delaware & 
Hudson Co. v. Stevens (N. Y. Law Jour. 
Dec. 16), a case arising on an appeal of the 
Public Service Commission of the second 
district. 

The facts briefly stated are that the Dela- 
ware Hudson Company was indebted to the 
Hudson Valley Company and other persons 
for the lawful purchase of an electric railway 
line and coal lands situated in another state, 
the purchases having been made before the 
passage of the New York Public Service Com- 
mission Law. To meet these obligations it 
had issued short time notes renewable on 
their expiration. These notes it desired to 
convert into long time securities at a lower 
rate of interest. The Commission refused 
to authorize the issue of bonds for this pur- 





pose, as in its judgment the price paid for the 
electric line was excessive and the notes given 
therefor, as well as for the coal lands, should 
be secured by mortgages on the respective 
properties. The Delaware & Hudson Com- 
pany thereupon obtained a writ of certiorari, 
which brought up for review by the Court of 
Appeals the proceedings of the Commission. 

Hajght, J., who delivered the opinion, 
said :-— 

““‘We understand that the paramount pur- 
pose of the enactment of the Public Service 
Commissions Law was the protection and 
enforcement of the rights of the public. Pub- 
lic service corporations have been granted 
valuable franchises to enable them to serve 
the public, and they are deemed to have un- 
dertaken to render to the public the service 
for which they were incorporated upon re- 
ceiving a proper and reasonable compensation 
therefor. It is the duty of railroad corpora- 
tions not only to maintain their equipment, 
tracks and roadbed in good order, but also 
to operate their railroads with safety to the 
public and afford such service as will supply 
the reasonable demands of the public. For 
a generation or more the public has been 
frequently imposed upon by the issues of 
stocks and bonds of public service corpora- 
tions for improper purposes, without actual 
consideration therefor, by company officers 
seeking to enrich themselves at the expense 
of innocent and confiding investors. One of 
the legislative purposes in the enactment of 
this statute was to correct this evil by ena- 
bling the commission to prevent the issue of 
such stock and bonds, if upon an investiga- 
tion of the facts it 1s found that they were not 
for the purposes of the corporation enumer- 
ated by the statute and reasonably required 
therefor. 

“We do not think the legislation alluded to 
was designed to make the commissioners the 
financial managers of the corporation, or that 
it empowered them to substitute their judg- 
ment for that of the board of directors or 
stockholders of the corporation as to the 
wisdom of a transaction, but that it was de- 
signed to make the commissioners the guard- 
ians of the public by enabling them to pre- 
vent the issue of stock and bonds for other 
than the statutory purposes. .. . 

“While, as we have stated, the ownership 
of property ordinarily carries with it the right 
of management, the duty devolves upon the 
owner to so manage as not to have it become 
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a nuisance or unnecessarily infringe upon the 
rights of others. It was, therefore, evidently 
the legislative intent in the enactment of this 
provision that the commissioners should 
have supervision over the issuing of long- 
time bonds to the extent of determining 
whether they were issued under and in con- 
formity with the provisions of the statute 
for the purposes mentioned therein, or 
whether they were issued for the discharge 
of the actual and not the fictitious debts of 
the company, or whether they were issued 
for the refunding of its actual obligations and 
not for the inflation of its stocks or bonds. 
Beyond this it appears to us that the power 
of the commissioners does not extend, unless 
it may pertain to the power to determine 
whether an obligation should be classified 
as operating expenses and as to whether such 
expenses should be paid by obligations run- 
ning beyond a year. We therefore conclude 
that as to the Hudson Valley securities, so 
called, the application of the relator com- 
pany should have been granted.” 


~. Unfair Competition. Equity will Enjoin 
Use of Same Title for a Rival Dramatic 
Production— Exclusive Rights Connected with 
though not Based on Copyright. N. Y. 


A cartoonist designed a series of “Buster 
Brown” sketches, which he sold to the New 
York Herald, reserving the dramatic rights. 
They were copyrighted by the Herald, and 
the artist dramatized them and produced 
a play under the title of “Buster Brown.”’ 
Under a_ license from the Herald, other 
persons produced a rival dramatization 
under the same name. The cartoonist sued 
the proprietors of the second play, but was 
not allowed to recover. The case came before 
the Appellate Division of the New York 
Supreme Court, which reversed the judgment 
of the court below and ordered a new trial. 
Outcault v. Lamar and Weigel, N. Y. Law 
Jour. Dec. 24. 

The Court (Laughlin, J.), said:— 

“The holder of a copyright will undoubtedly 
be protected in the copyright name, as well 
as in the literary production, where there is 
an infringement in whole or in part of the 
literary production which is the subject of 
the copyright, but the name alone is not 
protected by the copyright (Drone on Copy- 
rights, p. 145 and note; Corbett v. Purdy, 
80 Fed. Rep. 901; Donnelley v. Ivers, 18 Fed. 
Rep. 592). The theory of the complaint is 
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that the cartoonist invented this title and 
these names, and that he and his associates 
were the first to use them in connection with 
a public play, and that a court of equity 
should protect them in that use upon the 
principles upon which trade names and trade- 
marks are protected by the courts, notwith- 
standing the fact that they are used in con- 
nection with a copyright or a patent (Monroe 
v. Tousey, 129 N. Y. 38; Waterman v. Ship- 
man, 130 N. Y. 301; Potter v. McPherson, 
31 Hun. 559). It seems quite clear, there- 
fore, that the complaint presented a case of 
which the courts of this state have jurisdic- 
tion.” 
See Copyright. 


Wills and Administration. Probate of 
Seaman’s Nuncupative Will— Necessary Con- 
ditions to be Fulfilled. BN. %. 


An interesting instance of the probate 
of an oral or nuncupative will occurred in the 
Surrogate’s Court of King’s county, New 
York, in December Matter of O’Connor (re- 
ported in N. Y. Law Jour. Dec. 27, also 
editorially discussed). The testator was the 
chief engineer of a steamship, who fearing 
the fatal outcome of one of the attacks inci- 
dental to a chronic malady from which he 
suffered, expressed to the master and first 
officer the wish that all his property might 
belong to his daughter, whom he named. 
The Court (Ketcham, S.), remarking that 
this was the first case in the history of the 
court of an application for the probate of a 
nuncupative will, and citing the few modern 
cases on the subject, declared that in spite 
of the infrequency of the proceeding the rules 
are plain. The opinion is summarized in the 
headnote as follows:— 


“A mariner at sea or a soldier while in 
actual military service may make an oral or 
nuncupative will if he possess testamentary 
capacity and intent and is free from restraint 
and shall utter the words constituting the 
will with sufficient explicitness and intelligi- 
bility to permit a finding of its purport and 
scope. The same must be witnessed and 
proved by at least two witnesses, and it is 
not necessary that such will should be made 
either in the last sickness of the testator or in 
prospect of his death. 

“A description of the will in the petition 
for its probate is sufficient without alleging 
the exact words and phrases intended to be 
proved as the will of decedent.” 
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A GREAT NEED—A MILLION-DOLLAR 
FOUNDATION OF JURISPRUDENCE 


THE project outlined in the opening pages 
of this issue, and endorsed with practical 
unanimity by the great leaders of thought 
in the American legal profession, scarcely 
needs any recommendation from the Green 
Bag. No one who reads these opinions can 
entertain any doubt of the feasibility of the 
plan, of the skill with which every practical 
detail involved in its realization has been 
measured, or of the fitness of Messrs. Alex- 
ander, Kirchwey, and Andrews for the great 
responsibility of a task demanding ability of 
the highest order. The tremendous force of 
these opinions is derived not from their 
authority or persuasiveness so much as from 
clear, flawless logic, and no intellect can 
succeed in offering resistance to the pressure 
of so potent a force. These powerful argu- 
ments will appeal not only to the lawyer, bent 
on elevating his profession to the highest 
level of usefulness and worth, but with equal 
certainty to every one deeply concerned for 
the welfare and progress of society. 
However, brushing all these enthusiastic 
and convincing endorsements aside, and 
considering the question on its own merits, 
one can have only one opinion. The con- 
summation of the plan for the statement 
of our body of law is necessary not alone in 
the interest of lawyers and judges, that the 
law may be more easily ascertained, more 
fully understood, more intelligently ex- 
pounded, more readily adjusted to new 
conditions, and more reasonably developed 
into a compact and uniform system. It is 
also needed for the good of the business 
community. Mr. Francis Lynde Stetson of 
New York quotes a banker as saying, ‘‘The 
greatest risk in business is the legal risk.” 
As a matter of fact, the general public knows 
little of the unfortunate condition of our 
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jurisprudence, confused and uncertain as it 
is, requiring the services of skilled advisers to 
expound, and then likely as not to be mis- 
interpreted. A succinct statement of our 
system of law, in a form which would satisfy 
every requirement of orderliness and pre- 
cision, would be of inestimable value to the 
commercial community. It would expedite 
the determination of every legal question, 
both in and out of court; the necessity for 
much litigation would undoubtedly be abol- 
ished; and the delays and expenses arising 
from the labor entailed on counsel in the 
preparation of cases would be materially 
reduced. It is curious that in the continual 
stream of criticism of the law’s delays which 
is poured forth by the daily press, that 
important factor in unfortunate prevailing 
conditions, the chaos and uncertainty of the 
law, should usually be overlooked. 

It may be that the layman will ask, Then 
why is it that all this has never been done 
before, if it is so urgent? The answer is 
simple. It has not been done because laymen, 
by quick discernment and ready co-operation, 
have never yet made possible the execution of 
what cannot be looked for from the concerted 
action of forty odd governments, or from the 
munificence of a profession not addicted 
to the accumulation of large fortunes. Should 
some philanthropist now come forward to 
prove that all laymen are not indifferent to 
the needs of the situation, or blind to an 
opportunity for memorable public service, 
the only obstacle to the achievement of a 
glorious enterprise—the financial obstacle— 
will have been overcome, and the donor will 
be gratefully remembered by posterity as 
the sponsor of the first complete and authori- 
tative statement of American jurisprudence. 

A more happy combination than that of 
the three men who are planning this great 
undertaking could not have been found. 
Mr. Alexander unites with the physique of 
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an athlete the clear mind of a scholarly 
thinker and the executive ability of a mag- 
netic and indefatigable organizer. His not- 
able capacity was shown when, in the face of 
criticism that the scheme was impracticable, 
he drafted for the American Bar Association 
a Code of Ethics which has been adopted in 
many states and can be stated, on the best 
of authority, to cover in some one of its 
canons every professional duty. The second 
member of the group, Dr. Andrews, is a jurist 
of remarkable powers of analysis, classifica- 
tion, and exposition, a master of the science 
of jurisprudence, to the study of which he 
has devoted himself with great industry, 
having proved himself one of the great con- 
structive legal minds of the age. The third, 
Dean Kirchwey of Columbia Law School, 
enjoys a national reputation as a teacher 
and writer, is a former President of the Asso- 
ciation of American Law Schools, and is 
admirably qualified for editorial duties re- 
quiring extensive knowledge of the work of 
the country’s ablest law professors and 
writers, as well as of unquestioned ability 
in the teaching and exposition of the law. 
The undertaking could not be in safer hands. 

The failure which this plan would inevitably 
encounter were its realization to be made: 
dependent upon commercial enterprise alone 
cannot be too strongly emphasized. On this 
point, such considerations as those brought 
out in Mr. Charles A. Boston’s letter (see 
pp. 115-116 supra) deserve particular atten- 
tion. ‘The commercial element,’’ as he 
observes, ‘‘must be wholly eliminated if the 
work is to achieve the commanding influence 
which its designers contemplate and which 
its advocates solicit for it and foresee.”” Had 
Wilson, with his keen Scotch intellect and 
excellent Scotch education—he was educated 
at the Universities of St. Andrews, Glasgow, 
and Edinburgh—been commissioned by a 
publisher to draft the great code which 
absorbed his profound and earnest thoughts, 
could an intellect of such lofty standards 
have found in such a commission anything 
but a hindrance to the achievement of its 
ambition? Commercialism never yet founded 
great art or science, a great university, or a 
great state. Our future law-makers and 
statesmen will owe every honorable achieve- 
ment to something higher than mere astute- 
ness in forecasting a profit and loss account. 
From a commercialized system of law, one 
left wholly to the mercy of matter-of-fact 
business demands, God save the state! 


Legal progress cannot come about auto- 
matically. Progressive legal development 
calls for patriotic and liberal benefactions 
even more truly than charity, science, and 
education. Here, in tbe proposed endow- 
ment of a Foundation of Jurisprudence, 1s 
an opportunity tor the highest order of philan- 
thropy, that which is constructive rather than 
simply remedial, which seeks by positive 
rather than by negative means to advance 
human happiness and welfare. 


SEWARD’S DEFENSE OF FREEMAN 


W. CAPRON, writing recently in the 
¢ New York Tribune, from Asheville, 
N. C., recalls the interesting Freeman case:— 

“This man Freeman in the night murdered 
a whole family and sought a second family 
by the name of Godfrey. Excitement ran 
high; the cry for vengeance was strong. The 
late W. H. Seward, then a young man, satisfied 
that the man was insane, volunteered to 
conduct the defense. It was a brave act, 
for he was threatened with personal violence. 
The noted John Van Buren, sometimes called 
‘Prince John,’ then Attorney-General of 
the state, assisted the District Attorney in 
the prosecution. 

“The defense showed that the murder was 
without provocation or motive. It also 
called the superintendent of the Utica Insane 
Asylum, who declared on the stand that the 
negro was clearly insane. Van Buren in his 
cross-examination asked how he formed his 
opinion of insanity. He replied from con- 
ve1.ation and from the eyes and general 
features. 

‘“‘When asked if he could pick out an insane 
person in that audience the superintendent 
replied that he could if there were any. 
Being requested to do so, the superintendent, 
while breathless silence reigned, surveyed 
the large audience, and at length singled 
out an individual who, he said, was insane. 
The person indicated at once responded in 
oaths and frantic yells, clearly showing that 
the superintendent had made no mistake. 

“Notwithstanding the strong defense, the 
verdict was guilty and the sentence hanging. 
As the time for execution drew near Seward 
induced the Governor to grant a respite, but 
before this period expired the negro died in 
prison. An autopsy revealed an extensively 
diseased brain.” 
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SUPREME;COURT CHANGES 


HE seating arrangement of the Justices 
of the United States Supreme Court 
has been changed because of the death of 
Justice Peckham. The Justices are seated 
in the order of seniority, with the exception 
of the Chief Justice, who always occupies the 
centre of the bench. The senior in point of 
service is seated at the Chief Justice’s right, 
the next oldest at his left, and so on alter- 
nately, the youngest sitting at the Chief 
Justice’s extreme left. The old seating ar- 
rangement was as follows:— 
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HE MISSED THE POINT 


DENVER lawyer writes to the Green 
Bag about an occurrence at the 1909 
Bar Association banquet in Denver. Justice 
White, of the Supreme Bench, was speaking 
on the subject of ‘‘Humor” a /a Eli Perkins, 
and in course of his remarks said, ‘‘Humor 
has in it the element of the unexpected. 
Now, for instance, if I should say that a man 
went from Denver to Colorado Springs, a 
distance of one hundred and twenty-seven 
miles, and—”’ 
A Voice.—‘‘seventy-five miles, Judge.’ 
(The mouse is in the trap.) 
Justice W.—‘‘ What is that, sir?’ 
W.—‘‘The distance is seventy-five miles, 
not one hundred and twenty-seven, from 
Denver to Colorado Springs.” 


Justice W.—‘‘Now, my dear sir, if you 
know more about this story than I do, please 
tell it yourself.’’ (Loud laughter.) 

The Justice went on with his speech and 
when he concluded W. apologized for making 
the interruption, to which the Justice replied: 
“‘No apology necessary—I thank you very 
much for the interruption.’’ (More laughter.) 

The next morning D., who graduated from 
the same law office as W., called on him and 
said, ‘‘W., you got in bad with Justice White 
last night with your ill-timed interruption.” 

“TI know I did, but I apologized to the 
Judge.” 

“You certainly did, but you rattled the 
Judge so he couldn’t go on with his story 
and never did finish it.” 

Then both looked sad. It is said that 
neither W. nor D. have even yet found out 
what was the reason for the laughter at the 
illustration evoked by the Justice. 


ROUNDING UP BIBLES 


4 HERE have been some wonderful and 
odd substitutes for Bibles in justice 

courts,”’ said one of a group of Kansas men 

recently, says the Kansas City Journal. 

‘There was a funny incident in Linn county, 
I think it was in ’57—at any rate it was just 
after the great influx of free state men into 
Kansas. Many who had left their claims 
to avoid trouble the year before returned, 
but found their claims taken up and occupied 
by the pro-slavery element from Missouri 
and other states. 

““A squatters’ court had been organized. 
After the court had assembled the officers 
discovered that, although they were well 
supplied with navy revolvers and Sharp’s 
rifles, there was lacking one thing which was 
deemed necessary. The judge requested 
the marshal to go and hunt up a Bible for 
the purpose of swearing the witnesses. After 
visiting numerous houses he returned and 
reported that there was not a copy to be 
found. 

““*Make another trip; round up every 
house and bring a book,’ ordered the judge. 

‘Again the marshal went forth. He scurried 
around a long time, but finally returned, with 
a big volume, old and worn. The court 
looked at it. Large letters in the back proved 
it to be ‘Gunn’s Domestic Medicine.’ 

“The court surveyed the volume critically 
for a moment. ‘That will have to answer 
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the purpose,’ he remarked serenely. ‘We 
must follow the rules of court procedure.’ 

“It was placed on the table before the court, 
and as each witness was sworn he was ordered 
to kiss the book, believing, of course, that 
it was a true copy of King James’ Oxford 
edition of the Bible.” 


AN UNUSUAL DEATH SENTENCE 


ROBABLY the best anecdote of Judge 
Benedict of New Mexico is that told 
with regard to his sentence of death pro- 
nounced upon one José Maria Martin—who 
was convicted of murder in the District 
Court of Taos county, under a state of facts 
showing great brutality, and with absolutely 
no mitigating circumstances. Judge Benedict 
said :— 

‘José Maria Martin, stand up. José Maria 
Martin, you have been indicted, tried and 
convicted by a jury of your countrymen 
of the crime of murder, and the court is now 
about to pass upon you the dread sentence 
of the law. As a usual thing, José Maria 
Martin, it is a painful duty for the judge of a 
court of justice to pronounce upon a human 
being the sentence of death. There is some! 
thing horrible about it and the mind of the 
court naturally revolts from the performance 
of such a duty. Happily, however, your 
case is relieved of all such unpleasant features 
and the court takes positive delight in sen- 
tencing you to death. 

“You are a young man, José Maria Martin; 
apparently of good physical constitution and 
robust health. Ordinarily you might have 
looked forward to many years of life, and the 
court has no doubt you have, and have ex- 
pected to die at a green old age; but you are 
about to be cut off on account of your own 
act. José Maria Martin, it is now the spring 
time; in a little while the grass will be spring- 
ing up green in these beautiful valleys, and 
on these broad mesas and mountain sides 
flowers will be blooming; birds will be singing 
their sweet carols and nature will be putting 
on her most gorgeous and her most attractive 
robes, and life will be pleasant and men will 
want to stay; but none of this for you, José 
Maria Martin, the flowers will not bloom 
for you, José Maria Martin; the birds will 
not carol for you, José Maria Martin; when 
these things come to gladden the senses of 
men, you will be occupying a space about 


six by two beneath the sod, and the green 
grass and those beautiful flowers will be 
growing above your lowly head. 

“The sentence of the court is that you be 
taken from this place to the county jail; that 
you be kept there safely and securely con- 
fined, in the custody of the sheriff, until the 
day appointed for your execution. Be very 
careful, Mr. Sheriff, that he have no oppor- 
tunity to escape and that you have him at 
the appointed place at the appointed time. 
That you be so kept, José Maria Martin, 
until,—Mr. Clerk, on what day of the month 
does Friday, about two weeks from this time, 
come? March 22d, Your Honor,— very well, 
until Friday, the 22d day of March, when 
you will be taken by the Sheriff from your 
place of confinement to some safe and con- 
venient spot within the county,—that is in 
your discretion, Mr. Sheriff, you are only 
confined to the limits of the county,—and 
that you there be hanged by the neck until 
you are dead and—the court was about to add, 
José Maria Martin, may God have mercy on 
your soul,’ but the court will not assume the 
responsibility of asking an All-Wise Provi- 
dence to do that which a jury of your peers 
has refused to do. The Lord couldn’t have 
mercy on your soul. However, if you affect 
any religious belief, or are connected with any 
religious organization, it might be well 
enough for you to send for your priest or 
your minister and get from him—well, such 
consolation as you can, but the court advises 
you to place no reliance upon anything of 
that kind. Mr. Sheriff, remove the prisoner.” 


CURIOUS CHARGE IN A BREACH OF 
PROMISE SUIT 


HE following charge was delivered by a 
Georgia judge, in the case of Durand 
v. Moore :— 


“The plaintiff, Lillian Eloise Durand, sues 
the defendant, L. L. Moore, for the sum of 
five thousand dollars, for the breach of a con- 
tract of marriage. The defendant, Moore, 
denies the contract of marriage. This makes 
up the issue you are to try. . . 

“The Court takes judicial cognizance of the 
fact that a young man easily falls in love with 
a maid, and this is especially true of a young 
“Hill Billy” like the defendant, who is fresh 
from the classic precincts of the pumpkins and 
turnips on the farm. 
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“I charge you that the exercise of plowing 
into a yellow jacket’s nest is conducive to a 
sentimental mood, and that most of our cele- 
brated poets have in their early lives per- 
formed such stunts as holding off the calves 
while the milking was going on. 

“Now, gentlemen of the jury, the plaintiff 
alleges that the defendant Moore, did, know- 
ingly, feloniously and with malice afore- 
thought, crawl around her, on various and 
divers occasions, on his bended knees, for hours 
at a time, using every art and science known 
to ardent wooers of the male sex, since the 
time of Anthony and Cleopatra, quoting al- 
leged poetry ad infinitum, of which she sets 
out the following example :— 

“Alas for the wail of the whanglewane 

And the snore of the snark in the twilight pale, 

As the crawl krale up the window pane, 

Love me, love, in the gruesome gale.” 

“After twenty-two stanzas of about the 
same size winding up with the following;— 

“Gone is the whanglewane weird and wold: 

Down to the gates of the nether land, 
Where the horn toads glide and the musty mold 
Eats the lily in my lost love’s hand.” : 

“‘Now, gentlemen, the great question before 
you to consider is, whether the doctrine of 
qut facit per alium facit per se shall prevail, or 


whether the maxim handed to us from Solo- 
mon, Jacobus habeat filios duodecim interquos 
Josephus, shall rule the country. It might be 
that the safer rule of sic semper tyrannts would 
apply. 

“Gentlemen, this Court, as well as the whole 
body of society, rests confident of your ability 
to fitly discharge your duty and to interpret 
the law I have given you in charge and to 
assimilate it with the evidence, returning a 
true verdict after you have thoroughly prog- 
nosticated same. 

“You may exit and frame your verdict.” 


IN THE GOOD OLD DAYS 


OUNG men who desire to practise law 
must sigh for the good old times when 
the requirements for entering the profession 
were very simple. Gen. Roger A. Pryor, the 
Confederate general, who afterward became 
a distinguished lawyer, was turned over to 
Hon. John B. Haskins to be interrogated as 
to his knowledge of law. The two repaired 
to a restaurant, and the first question asked 
of Gen. Pryor was as to what constituted the 
essentials of the negotiability of a note. 
This was answered satisfactorily, as was 
also the next and last, ‘‘What will you take?” 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag 1m the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


The Reading Railway’s lawyer was cross- 
examining a ne woman who had sworn 
that she saw the train hit a milk wagon 
whose bandaged driver had just testified. 
No, she had not heard the engineer blow 
any whistle. 

“How near were you to the train?’ the 
lawyer asked her, sharply. 

She didn’t know exactly. 

“But how far?” the lawyer persisted. “A 
mile or a square or what? How long would 
it have taken you to walk the distance?” 

“Suh,” the witness replied, haughtily, ‘‘dat 
would depend entirely on ma_ speed!” 

—Philadelphia Times. 





A Durham farmer was traveling to London 
to consult a lawyer when the fear struck him 
that he had left certain important papers 
behind. He made a hurried search of his 
bag. “If I did leave those papers,” he re- 
marked, ‘I’m a fool!’’ Just as he was examin- 


ing the last bundle of papers he exclaimed: 
“Well, I'll bet I’m a fool.’’ A man on the 
other side of the compartment lowered his 
newspaper for a moment and said slowly and 
deliberately: ‘‘Oblige me, sir, by laying a 
little money that same way for me.” 


Richard A. Ballinger, Secretary of the 
Interior, tells of his first law case which he 
had at Kankakee, Ill. ‘I had hung out my 
shingle a good while before any client arrived,’ 
he said. ‘Finally, one came. He was a 
weak, meek being whom three determined 
women had wedded in rapid succession, and 
he was being tried for bigamy. As all of the 
Wives appeared against him we lost the case, 
and he got a term of two years, but this did 
not seem to worry him—in fact, he seemed 
anxious for more. He was taken to the peni- 
mara and just before his term ended I 

ot a letter from him. ‘Do you think,’ the 
igamist asked anxiously, ‘it will be safe for 
me to come out?’”’ 
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Important Legislation 


At the request of the United States Gov- 
ernment, the date for the hearing at The 
Hague of the case in regard to the rights of 
United States fishermen, in Newfoundland 
waters, has been postponed until next June. 
The whole va ang hinges on the important 
question whether the three-mile territorial 
limit shall be measured out from a straight 
line connecting the various headlands, or 
whether it shall follow the sinuosities of the 
coast. 





Attorney-General Wickersham and_ his 
special assistant, J. C. McReynolds, presented 
to the Supreme Court of the United States 
Dec. 30 the brief of the government in the 
famous cases against the American Tobacco 
Company. After showing that in 1890 com- 
petition was free, the various coalitions are 
traced, resulting in a situation wherein, it is 
alleged, the very existence of certain defend- 
ants is criminal, and ‘‘certainly they cannot 
rightfully complain because restrained from 
carrying out the unlawful purposes of their 
creation; they are wilfully in positions where 
every act is a transgression.” Putting aside, 
for the time being, the effect of the Sherman 
anti-trust law, under which the suit was 
brought, it is contended that the combination 
was illegal when it was entered into in 1890, 
because contrary to the common law. 





Among the assignments of error set out in 
the appeal of the Standard Oil Company of 
New len , filed in the United States Circuit 
Court at St. Louis Dec. 17, are the following: 
that there was error in the decision that many 
of the nineteen corporations, a majority of the 
stock of which was in 1899 owned by the 
stockholders of the Standard Company of 
New Jersey, were naturally competitive; in 
finding that the Standard Oil Company of 
New Jersey has since 1899 prevented competi- 
tion; in finding that if the necessary effect 
of a contract is to restrict free competition 
it is a violation of the Sherman act; in find- 
ing that the exchange of stock of competitive 
corporations, the effect of which is to restrict 
competition, constitutes a combination in 
restraint of commerce; in finding that the 
so-called subsidiary companies were managed 
as the business of a single person, the fact 
being that each company was separately man- 
aged by its officers and directors; in finding 
that the Standard Oil Company of New 
Jersey has acquired a commanding volume of 
trade by means of a trust. 





That certain editors believe that there is a 
strong popular hatred of great combinations 
of capital is shown by the numerous muck- 


taking articles which have been and are now 
appearing in many popular magazines. Not 
long since, one of the corporation magnates 
who had been thus maligned secured a ver- 
dict for $15,000 damages in a suit brought 
against McClure’s Magazine (see 21 Green 
Bag 590), and there are other libel actions 
of like character pending against other maga- 
zines. Thus the Cosmopolitan, which has 
been giving many pages to the affairs of the 
sugar trust, has been sued by Thomas B. 
Harned, who asks $75,000 damages for the 
alleged injury due to the publication of an 
article on ‘‘Tragedies of the Sugar Trust,” 
in which it is said, referring to himself: ‘‘He 
sold out his client to the trust.” And Judge 
Ben. B. Lindsey of the Denver Juvenile Court 
and Harvey O’ Higgins have both been sued by 
W. G. Smith, former speaker of the Colorado 
house of representatives, for the joint series 
of articles being published in Everybody's 
Magazine. Mr. Smith asks for $50,000 dam- 
ages from each, and that the publication of 
the articles entitled ‘‘The Beast and the 
Jungle” be discontinued. 





Important Litigation 


The legislative board of the American Auto- 
mobile Association, which first advocated the 
policy of uniformity in automobile laws, is 
about to bring the matter more prominently 
before the country by a national legislative 
convention, which will be held in Washington, 
D. C., Feb. 15, 16 and 17. 





Hon. Curtis Guild, Jr., former Governor of 
Massachusetts, favored federal laws covering 
divorce and corporations before the New 
England Society of Cincinnati Dec. 23. ‘‘Abra- 
ham Lincoln,” he said, ‘“‘was obliged to violate 
the Constitution of the United States in order 
to wipe out the crime of human slavery. The 
nationalization of law thus inaugurated has 
not yet been fully carried out. We have 
national laws Pe More the distilling of in- 
toxicants, regulating all banks of issue, regu- 
lating the operation of the so-called trusts, 
and regulating the settlement of bankrupts; 
and we have national law, insufficient and too 
feebly enforced, that is supposed to secure 
pure food. Why should not the development 
of community of law be carried further in all 
matters of national moment? Why should 
we shrink from living in peace under one 
common national law? It is indecent that 
the safeguarding of common morality in all 
the states can today be broken down by a 
state law in any state.” 





The first bill to bring about reforms of 
procedure introduced in the present session of 
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Congress is the American Bar Association’s 
bill which was introduced Dec. 14 by Chair- 
man Parker of the House Judiciary Committee. 
The amendments provide that no new trial 
of a cause shall be granted and no judgment 
be set aside because of the admission of im- 
proper evidence or the misdirection of the 
jury, unless the court is clearly of the opinion 
that there has been a miscarriage of justice. 
The practice is changed so that a judge may 
submit an issue of fact to the jury, reserving 
his charge on the law and asking for a verdict 
on the facts involved. No writ of error in a 
criminal case is to be issued unless a Justice 
of the Supreme Court of the United States 
certifies that he has cause for belief that the 
defendant was unjustly convicted. No writ 
of habeas corpus shall go to the Supreme 
Court unless a Justice certifies that he has 
probable cause to believe that the petitioner 
is being unjustly deprived of his liberty. 





President Taft early reached the conclu- 
sion that the present form of government in 
Porto Rico is not suitable to that island and 
he was impressed also with the idea that 
the means by which Alaska is governed do 
not give the best results and tend to retard 
the development of the territory. He has 
formulated a plan to be introduced in Con- 
gress by Senator Beveridge, under which the 

overnment of Alaska will be placed in a 
Gases and council, to consist of an Attor- 
ney-General, a Commissioner of the Interior, 
a Commissioner of Mines and a Commissioner 
of Education and Health. A limited degree 
of popular representation will be provided 
in the election of four representatives, one 
from each judicial district of the territory, to 
sit with the executive council for sixty days 
every year for the purpose of making terri- 
torial fone. Each member of the executive 
council and each legislator will have a vote. 
The plan is somewhat along the lines of the 
government administration in the Philip- 
pines under the Taft commission. 





Vigorous recommendations for changes in 
the interstate commerce law are contained in 
the twenty-third annual report of the Inter- 
state Commerce Commission, transmitted to 
Congress Dec. 21. It is proposed that a 
physical valuation be made of the interstate 
railroads of the country. The Commission 
again suggests that it be given power to pre- 
vent advances in rates or changes to the dis- 
advantage of the shipper, pending an investi- 
gation into the reasonableness of the proposed 
change. It also recommends that it be 
empowered to establish a through route 
wherever, upon investigation, it is found that 
the public necessity and convenience require 
it. A further recommendation is to the effect 
that in certain instances the shipper be per- 
mitted to direct the intermediate routing of 
his traffic. It is also requested that the law 
be so amended as to give the Commission 
undoubted authority to enter a corrective 
order as the result of an investigation insti- 
tuted by the Commission upon its own 


motion. The Commission again calls atten- 
tion to the increasing importance of some 
form of federal control over railway capitali- 
zation. 


“Present-Day Legislation 


In his second and final lecture 01 ‘‘Present- 
Day Legislation,” delivered at Princeton 
University Dec. 16, Hon. George B. Mc- 
Clellan of New York discussed interstate com- 
merce regulation, paternalism, the initiative 
and referendum and other subjects. 

“The referendum is still in its trial stage,” 
he said. ‘It may prove utterly impracticable 
and fail. It may prove itself to be the instru- 
ment of radical collectivism. Or, on the other 
hand, the hard-headed common sense of the 
American people may assert itself, and the 
referendum, by checking extravagance, oppos- 
ing centralization, and discouraging violent 
innovation, may prove itself to be the best 
friend conservatism has ever had. 

“The American people are slowly, very 
slowly, awakening to a realization of the 
truth that they cannot eat their cake and 
keep it at the same time. If they wish pater- 
nalism in government they can only have it 
by paying the price, and the price is a very 
long one. The people themselves are far 
more conservative than are their representa- 
tives, far more apt to think twice before 
deciding, far less apt to be deceived. 

“One of the marked characteristics of our 
period has been the enormous increase in the 
number of statutes enacted. The popular 
belief in the efficacy of legislation has resulted 
in an industry on the part of legislators that 
would be admirable were it not usually futile 
and often mischievous. In these days no 
party ever goes before the people with a 
purely administrative program. Platforms 
are nothing more than elaborate schemes of 
legislation, which if the proponents obtain 
power they may or may not be able to carry 
out. Parties usually spend a good part of 
their time in office in undoing and repealing 
the acts of their predecessors.” 

The Interstate Commerce act and the 
Sherman anti-trust law ex-Mayor McClellan 
characterized as merely re-enactments of the 
common law, probably necessary because 
there is not in existence any federal common 
law affecting civil matters. But the enact- 
ment of similar statutes by the states he con- 
demned as unnecessary, adding that one-half 
of all the state laws enacted for the regu- 
lation of trusts have been declared unconsti- 
tutional by the United States Supreme Court. 
The Hepburn Pure Food act was branded as 
the extreme of paternalism. 

In leading up to the part of his lecture 
dealing with present-day legislation, Mayor 
McClellan spoke of the era during which the 
early political ideals in this country were being 
shaped. French thought of the eighteenth 
century, he said, dominated our early states- 
men. Jefferson after leaving Washington’s 
Cabinet became an ‘‘almost fanatical Jacobin,” 
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“preached the vaporings of the French Revo- 
lution,” and “practised the principles of a 
hard-headed man of the world, not too 
scrupulous in his methods, but devoted to his 
country and anxious to serve her to the best 
of his ability.” 





Personal— The Bench 


Judge M. B. Abercrombie of Tuskegee, 
Ala., gave a dinner December 22 in honor of 
the bar and the officials of Macon county. 





United States Circuit Judge Peter S. Gross- 
cup delivered a lecture on “Corporations and 
the Sherman Anti-Trust Law” Dec. 10, before 
the college of law of Marquette University. 





Judge M. M. Brooks of San Antonio, Tex., 
has resigned from the bench of the Court of 
Criminal Appeals of that state. He is suc- 
ceeded by Judge Felix J. McCord, who had 
served three years as Assistant Attorney- 
General. 





Justice Lewis J. Conlan, who retired from 
service in the New York City Court, where he 
had served for sixteen years, on January 1, 
was presented with a gold-headed cane by 
the Justices, officers and employees of the 
court on Dec. 21. 





Former Judge Alton B. Parker presided 
and delivered the principal eulogy of the late 
Justice Peckham, at a special memorial meet- 
ing of its bar of the United States Supreme 
Court, held in the Supreme Court rooms in 
Washington Dec. 18. 





Governor Hughes of New York has ap- 
pointed Randall J. Le Boeuf of Albany as 
Supreme Court Justice of the third judicial 
district, to succeed the late Justice George H. 
Fitts of Cohoes. Mr. Le Boeuf was born in 
Cohoes, N. Y., in 1870. 





Judge Andrew Wilson, of the Juvenile 
Court of New Orleans has been called by 
Dr. A. S. Orne of Chicago, one of the best 
juvenile court judges in the country. Dr. 
Orne is also highly pleased with the Loui- 
siana juvenile laws, as they are practised and 
enforced in New Orleans. 





Tribute was paid to the memory of the late 
Judge Robert R. Bishop of the Superior Court 
of Massachusetts, Dec. 18, by lawyers and 
judges. Resolutions were adopted, after which 
Chief Justice Aiken spoke, recalling the affec- 
tion inspired by Judge Bishop, as well as the 
honor and respect in which he was held. 





President Taft has nominated George H. 
Carpenter of Illinois for district judge for the 
northern district of Illinois, to succeed the 
late Judge Bethea. Judge Carpenter has 
been a circuit judge of Cook county for three 
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or four years. He is forty-two years old, and 
a graduate of Harvard College and Harvard 
Law School. 





Mayor-Elect William J. Gaynor of New 
York City was given a dinner Dec. 20 by the 
bench and bar of New York City. Judge 
Alton B. Parker acted as _ toastmaster, 
and other past and present members of the 
judiciary expressed warm appreciation of the 
character and ability of the guest of the even- 
ing. Judge Gaynor earnestly asked for the 
good will and support of the bar in the great 
task upon which he was about to enter. 





In an opinion which reduced the salaries 
of commissioners in charge of condemnation 
proceedings in connection with the construc- 
tion of the Ashokan reservoir in Ulster county, 
to furnish a water supply for New York City, 
Justice Howard of the New York Supreme 
Court made the striking assertion Dec. 28 that 
at least forty per cent of all the money appro- 
priated for public use is lost in graft. ‘It is 
greatly to be regretted,’ he said, “that no 
public enterprise can be projected and con- 
summated without this appalling loss called 
‘graft.’ Graft is not necessarily an illegal 
expenditure of money; but it is that unneces- 
sary wasteful use which characterizes the 
construction of every public venture.” 





Federal Judge Peter S. Grosscup appeared 
,as a defender of trusts and combinations in 
an address given Dec. 17 at the annual dinner 
of the Illinois Manufacturers’ Association at 
Chicago. He declared that efforts to prevent 
—— from combining are as useless 
and as contrary to the laws of nature as 
statutes against the fundamental principles 
that control the solar system. The jurist 
said the great combinations must be curbed 
by some sort of government regulations, but 
he sharply criticized the present laws tending 
to this end. Discussing in detail the ques- 
tion of railroad regulation, he asserted that 
neither the Interstate Commerce Commission 
nor the federal courts are as well qualified to 
fix rates as the railroad men themselves. He 
unfolded a scheme which would guarantee the 
railroads a fixed dividend and allow them to 
fix their rates accordingly. If their profits 
exceeded this figure he would provide that 
the excess should go into the public treasury. 
His system of reform included industrial 
insurance and pension funds and a provision 
by which railroad employees could benefit by 
some sort of profit sharing arrangement. 





Personal—The Bar 


Charles A. Colley of Waterbury, Conn., is 
to retire from the practice of law to manage 
his real estate interests. 





The Senate has confirmed the appointment 
of Abram M. Tillman as United States Attor- 
ney for the middle district of Tennessee. 
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Albert F. Barker of Brockton, Mass., 
formerly representative and state senator in 
Massachusetts, has succeeded Thomas E. 
Grover as District Attorney for the south- 
eastern district of Massachusetts. 


George W. Woodruff, who was appointed 
United States District Judge for the territory 
of Hawaii by the President, cabled his resig- 
nation Dec. 8, stating that he had accepted a 

sition with the Pocahontas Coal and Coke 

ompany of Virginia. 








James M. Beck of New York has been ap- 
inted general counsel for the American 
ugar Refining Company, succeeding Director 
John E. Parsons. Mir. Beck is an attorney 
of the highest reputation and skill, and by 
common consent is rated as one of the ablest 
lawyers in the country. 





Bar Associations 


_ The Pennsylvania Bar Association will hold 
its next annual meeting at Cape May on June 
28-30. 





A portrait of the late Chief Justice James 
ame 4 was formally presented to the 
Court of Appeals, by the State Bar Associa- 
tion of Maryland Dec. 9. 





The Louisville (Ky.) Bar Association put 
itself on record at its annual meeting on 
Dec. 28 as favoring an increase in the salaries 
of Kentucky circuit judges and judges of the 
Kentucky Court of Appeals and the federal 
Judges of the United States. 





Speakers at the meeting of the Kansas City 
Bar Association held Dec. 4 were Perry 
Porter, on ‘Motor Car Decisions’; Fred 
Wood, on “‘Amendments to the Interstate 
Commerce Law,” and Prof. Thomas A. Street 
of the University of Missouri, on ‘‘American 
Case Law.” 





The Des Moines Bar Association and similar 
associations throughout the state of lowa 
passed resolutions Dec. 4 recommending the 
appointment of Horace Emerson Deemer, of 
the Supreme Court of Iowa, to fill the vacancy 
caused by the death of Justice Peckham in 
the Supreme Court. 





George D. Van Dyke, former vice-president, 
was elected president of the Milwaukee County 
Bar Association in its annual meeting Dec. 11, 
succeeding Joseph G. Donnelly. Other officers 
elected were: vice-president, Christian Doerfler; 
secretary, Carl F. Geilfuss; treasurer, Assistant 
City Attorney Clinton G. Price. C. H. Van 
Alstine, W. H. Bender and Edgar L. Wood were 
elected to the executive committee. In mak- 
ing his annual address, Mr. Donnelly made a 
strong plea for non-partisan election of judges. 





The Kansas Bar Association will hold its 
annual meeting Jan. 27-28 in Topeka. Pro- 
fessor Roscoe Pound will deliver an address 
on ‘‘Puritanism and the Common Law,” and 
other speakers will be W. S. Fitzpatrick of 
Independence, Paul Brown of Wichita, R. M. 
Anderson of Beloit, M. Alden of Kansas City 
and President Green of Lawrence. 





The American Bar Association Code of 
Ethics was adopted, with two changes, by 
the Nebraska State Bar Association at its 
annual meeting at Omaha late in December. 
The Association rejected the recommendations 
of the national organization providing against 
reversals on technical appeals where sub- 
stantial justice had been done, and did not 
approve of the — aimed at prevent- 
ing the abuses of the right of appeal, with 
its consequent delays. 





Joint Meeting of the American Historical 
and American Economic .Associations 


To celebrate the quarter-centennial of the 
American Historical Association and of the 
American Economic Association, the two 
bodies held a joint convention in New York 
Dec. 28-9. Opening the meeting, Professor 
Davis R. Dewey of the Massachusetts Insti- 
tute of Technology, president of the American 
Economic Association, emphasized the im- 
portance of accurate observation. ‘‘Records 
are conflicting at to what really happened in 
the panic of 1907,” he said. ‘‘It is futile to 
attempt reform in the currency until there is 
greater agreement as to what are the actual 
conditions the repetition of which we seek to 
avoid.” 

President Albert Bushnell Hart of the 
American Historical Association treated a 
similar subject in his paper on ‘‘Imagination 
in History,’”’ declaring that ‘‘the pressing 
danger of the republic is inaccuracy.” 

Hon. Joseph H. Choate defended New York 
City from the charge of being mercenary, 
enumerating Columbia, City College, the Nor- 
mal College for Women, the public schools 
and the museums as instances of the advance 
of the city. He pointed out also that New 
York had given freely to the outside univer- 
sities, such as Harvard, Princeton and Chicago. 
‘The whole thing is reciprocal,’’ he said. ‘“‘New 
York is the heart of the nation, and it sends it 
life blood through all the arteries of the land.”’ 

Ex-Mayor McClellan entered on a defense of 
such writers as Prescott, Dumas and Ferrero 
as being able to make his story live again till 
even the perusal of Hallam’s “Middle Ages” 
may become a joy. 

President Nicholas Murray Butler of Colum- 
bia said that he regretted the absence of the 
psychologists, who were holding their annual 
meeting in Boston with the American Asso- 
ciation for the Advancement of Science, as 
they could throw great light on the questions 
of political science and public law. 

overnor Hughes declared that the Ameri- 


























can people may justly criticize the executives 
of our day for their mistakes, but they will 
pardon them, if they believe that there is a 
sincere endeavor to ascertain the facts, to 
deal with problems in the light of the facts, 
with the sole object to be of service to the 
community, and that must be the test to be 
applied to all essays of administration. 

resident Lowell of Harvard University 
talked on ‘‘Physiology in Politics,’’ and said: 
“How much do statesmen turn to professors 
of political science for advice? Surely students 
of politics do not lead public thought so much 
as they ought to do; and is this not largel 
because they are regarded as theoretical; 
because, in other words, they do not study 
enough the actual workings of Government? 
Politics is an observational, not an experi- 
mental, science; and hence the greater need 
of careful observation of those phenomena 
which we can use. For example, what are 
the classes of voters who change sides, or 
abstain from voting, at different elections, and 
in what way is this affected by the Australian 
ballot, and by direct primaries or other 
methods of nomination?” 

Professor Farnham discussed ‘‘Labor Legis- 
lation and Economic Progress,’”’ and Professor 
E. M. Parker of Harvard presented a paper 
on ‘‘Administrative Courts for the United 
States.’ The latter speaker said: ‘‘Our sys- 
tem of submitting questions between govern- 
ment and citizens to the ordinary courts is 
not in all things advantageous to the citizen.” 

On the second day, Professor Frank W. 
Taussig of Harvard University deplored the 
lack of exact methods of formulating a theory 
of wages that would hold good under all con- 
ditions. 

Professor G. M. Wrong of the University of 
Toronto declared Canada to be to all intents 
and purposes a free country, which could 
break its ties with the mother country with- 
out a struggle, with the people of Canada 
hardly knowing that a change had been tak- 
ing place. 

Ambassador Bryce’s address on ‘Recent 
English History in its Constitutional Aspects’ 
was largely devoted to a tribute to Gladstone’s 
knowledge of the British Constitution and 
his notable work in helping to mould it to fit 
modern conditions. 

Many other equally important addresses 
were delivered, which there is not room to 
notice. 


Miscellaneous 


Professor George W. Kirchwey, Dean of 
the Columbia Law School, spoke Dec. 19 in 
Trinity Church, Boston, on the legal aspects 
of the peace movement in its relation to the 
Christian church. He expressed the belief 
that the Hague plan is about to be consum- 
mated. 


There has been a deal of agitation in years 
ast for a Supreme Court building on Capitol 
Hill, Washington, as a companion building 
to the Library of Congress. The new customs 
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court will be organized late in the autumn 
ranking next to the Supreme Court of the 
United States, and if the new interstate 
commerce court is authorized it will make 
another tribunal of co-ordinate judicial power. 
There will probably be need, therefore, of 
such a building. 





Sprains: to the Civic Forum at Carnegie 
Hall in New York City on Dec. 28, on the 
centenary of Gladstone’s birth, Ambassador 
James Bryce said that Gladstone’s leadership 
was marked by his work for peace and good 
will among the nations. He was helped in 
all his public life by his deep religious faith and 
earnest piety. his moral courage, Mr. 
Bryce said, was rare among politicians. 
Gladstone’s mind was open to the call of any 
good cause, which was the finest test of any 
leadership. 


The twelfth General Convention of the 
Legal Fraternity of Phi Delta Phi was held 
in New York City, Dec. 28 and 29. Forty 
out of forty-one active Chapters were repre- 
sented. Six applications from Law schools 
were considered, and charters were granted 
to the Pittsburgh Law School and the Alcalde 
Law Club of the University of Texas. The 
following were elected members of the Execu- 
tive Council:—Earl G. Rice, Seattle, Wash.; 
Louis D. Barr, Mansfield, Ohio; Emmett 
A. Donnelly, Madison, Wis.; Herbert M. 
Peck, Oklahoma City, Okla.; Geo. A. Katzen- 
berger, Greenville, Ohio. 





Necrology—The Bench 


Bryant, Judge Edgar E.—At Coffeeville, 
Miss., Dec. 11, aged 48. Orator and jurist; a 
popular but unsuccessful candidate for Gov- 
ernor of Askansas; a brilliant man of high 
literary attainments. 


Castor, pudse Lyman G.—At Vienna, IIl., 
Dec. 9. For the past three years county 
judge. 

Cope, Walter Burton—At San Francisco, 
Cal., Dec. 6, aged 48. Served two terms on 
the superior bench of California; formerly 
president of the San Francisco Bar Associa- 
tion. 


Devine, Judge James B.—At Sacramento, 
Cal., Dec. 16, aged 48. One of the ablest 
lawyers in California; formerly Justice of the 
Peace in Sacramento, also Court Commissioner. 


Fahrion, George-—At Kiowa, Col., Dec. 6, 
aged 73. Judge of Kiowa county for thirty- 
seven years; never had one of his decisions 
reversed; one of the best known lawyers in 
the state. 


Fitts, Justice George H.—At Kingston, 
N. Y., Dec. 17, aged 58. Served as city 
attorney of Cohoes, N. Y., and Surrogate of 
Albany county; elected Supreme Court Jus- 
tice for the Third Judicial Department in 
1905; term would have ended in 1918. 
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Green, Judge A. B.—At Livingston, Tex., 
Dec. 18. Served in Confederate army in the 
Civil War. 

Jenkins, Judge William Frank.—At Eaton- 
ton, Ga., c. 17. Judge of the Ocmulgee 
circuit for a number of years; served in both 
the house of representatives and the senate 
of Georgia. 


Jones, Leonard Augustus.—At Boston, Dec. 
9, aged 77. Editor American Law Review for 
nineteen years; first presiding justice of Land 
Court of Massachusetts; Commissioner on 
Uniform State Laws from Massachusetts from 
1891 to 1902. 


Liddon, Judge Benjamin S.—At New 
Orleans, La., Dec. 23, aged 55. Appointed 
to fill the vacancy caused by Chief Justice 
Raney of the Florida Supreme Court in 1894; 
elected that same year for a term of six years; 
served less than a year and retired in 1897. 

Sutphen, Judge Silas T.—At Defiance, O., 
Dec. 11, aged 71. Prosecuting attorney of 
Defiance county; an influential Democrat; for 
many years Common Pleas judge; president 
of the board of trustees of Defiance College. 

Zollars, Judge Allen—At Fort Wayne, 
Ind., Dec. 20, aged 70. Former judge of the 
Indiana Supreme Court; for many years 
attorney for the Pennsylvania Railroad. 





Necrology—The Bar 


Ainney, Isaac.—At New York City, Dec. 14, 
aged 38. Practised in Bay City, Mich., where 
he was high in Masonic circles. 

Andrews, George L.—At Hamden, Conn., 
Dec. 22, aged 50. Formerly Prosecuting 
Attorney of Hamden; for six years town clerk, 
and later clerk of the court at Hamden. 

Biggs, Charles G—At Sharpsburg, Md., 
Dec. 9, aged 59. Twice elected to Maryland 
legislature, large fruitgrower and prominent 
in Washington county, Md 

Burnes, C. Herbert—At Richmond Hill, 
N. Y., Dec. 18, aged 43. Formerly secretary 
to Supreme Court Justice Garretson of Flush- 
ing, L. I 

Chittenden, Horace H.—At Burlington, Vt., 
Dec. 26, aged 55. Was graduated from Yale 
in 1874, and from Columbia Law School; 
practised in New York and Burlington. 

Coon, George C.—At Elizabeth, N. J., 
Dec. 10. Lawyer and inventor. 

Daniels, Charles E—At Scranton, Pa., 
Dec. 14. Popular and successful member of 
Lackawanna Bar Association. 

Daveis, Edward H.—At Portland, Me., 
Dec. 12, aged 91. Admitted to the bar in 
1841; withdrew from practice in 1860; head 
of Portland Gaslight Company for fiftv years; 
author of Daveis’ Reports of Federa. vVuses. 

Gontrum, John F.—At Gardenville, Md., 
Dec. 27, aged 54. Senior counsel for the 
Board of unty and ted Commis- 
sioners, Baltimore, county, Md. 


Haines, Lewis Marshall.—At Elkton, Md., 
Dec. 5, aged 62. Counsel for the Pennsyl- 
vania railroad; one of the leading lawyers of 
Maryland. 

Hamlin, Howland J.—At Shelbyville, Ill., 
Dec. 12, aged 59. Former Attorney-General 
of Illinois; born on a farm in New York, 
taught school and read law at the same time, 
was admitted to the bar in 1875; attorney for 
the Railroad and Warehouse Commission 
during the Altgeld and Tanner administra- 
tions. 

Hart, William M.—At Flatbush, N. Y., 
Dec. 31, aged 40. A graduate of New York 
nw Law School; practised in Brook- 
yn. 

Johnson, Henry A.—At Boston, Mass., 
Dec. 23, aged 85. Had practised law in 
Boston since 1850; member Harvard Class of 
1844. 

Lees, Edward M.—At Bridgeport, Conn., 
Dec. 19, aged 76. Practised in Westport, 
Conn.; a veteran of the Civil War. 

McLaurin, Anselm ].—At Brandon, Miss., 
Dec. 22, aged 61. United States Senator 
from Missouri; served through Civil War in 
Confederate army; began the practice of law 
in 1868; elected district attorney in 1870; 
went to Legislature in 1879; became Governor 
of Mississippi in 1895; elected to United States 
Senate in 1900; elected for another term of 
six years in 1907; always a champion of the 
South in the Senate. 

Moses, Raphael J.—At New York City, 
Dec. 15, aged 66. Fought in Confederate 
navy in the Civil War. 

Newman, William H.—At New York City; 
Dec. 30, aged 75. Won several famous insur- 
ance cases in the seventies; formerly a partner 
of Judge Smith of Brooklyn. 


Nye, Norman M.—At Brookline, Mass., 
Dec. 19, aged 36. For twelve years in the 
law office of Horace G. Allen in Boston. 


Robinson, Charles Pitts—At Providence, 
R. I., Dec. 20, aged 68. Studied law at 
Brown University and at Heidelberg, Ger- 
many; formerly president of the Providence 
common council. 

Sheldon, George P.—At Greenwich, Conn., 
Dec. 25, aged 62. Was graduated from Yale 
in 1867, and from Columbia Law School; 
counsel for, and later president of the Phenix 
Insurance Co. 

Thompson, Philip.—At Washington, D. C.» 
Dec. 15, aged 64. Fought in Confederate 
army in the Civil War; elected Common- 
wealth’s attorney for the Harrodsburg (Ky.), 
district; member of the Forty-sixth, Forty- 
seventh and Forty-eighth Congresses. 

Van Horne, Robert M.—At Montgomery, 
O., Dec. 15, aged 48. Held several offices 
under the city administration of Cincinnati, 
where he practised. 

Van Winkle, Albert Wallace—At New 
York City, Dec. 17. Lawyer and president of 
a harness company in New York. 
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PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the legitimate and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. 

That certain forms of advertising by lawyers are entirely proper will be readily 
conceded, if the word ‘‘advertising’”’ be taken in its dictionary sense of ‘‘making known 
bya public notice.’’—Law Notes, November, 1909. 

















Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 





Florida =RAZIER & MABRY =*™P4 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 


Suite 6-7-8 Hampton Block 





Mexico Mexico City 

OHNSON & GALSTON 

Edwin J. £38 nson, Clarence G. Galston, Rav. Schuster 
MIGUEL BOLANOS CA 





Av. Inde <4 8 . 10 ‘ounsel 3 Wall Street 
Mexico City New York City 
Minnesota Minneapolis 


DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 





New Jersey Paterson and Passaic 
BILDER & BILDER 
Romaine Bldg. Lawyers 150 Second St 
Paterson Passaic 





Georgia Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 


210-219 Brown-Randolph Building 


New York 
* FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 


Buffalo 








Iowa Algona | New York New York City 
HARRINGTON & DICKINSON BERLINICKE & ADAMS 
Lawyers Attorneys and Counsellors-at-Law 
T. P. Harrington L. J. Dickinson, County Attorney 220 Broadway 
Maine Portland | New York New York City 


HARRY L. CRAM 
Corporation and General Practice 
Casco Bank Building 191 Middle Street 





JOHN HENRY FREESE 


Counsellor-at-Law 
Marbridge Building 47 West 34th Street 
Herald Square Cable address, ‘“‘Jonfree, New York”’ 

















Maryland Baltimore | New York Syracuse 
CHARLES MORRIS HOWARD SHEA & SHEA 
Attorney-at-Law Attorneys and Counsellors-at-Law 
700-705 Equitable Building 418-420 Kirk Building 
Massachusetts Lynn | North Carolina Charlotte 
FRANCIS V. McCARTHY F. M. SIMMONS 
Counsellor-at-Law Attorney-at-Law 
13-14 Bergengren Bldg., Central Square Realty Building 
Massachusetts Boston | Oregon Portland 
DANA S. SYLVESTER S. S. HUMPHREY 
Attorney and Counsellor-at-Law Commercial and Real Estate Law 
6 Beacon Street, Rooms 703-705 Collection Department Incorporated 





It will be mutually helpful if THE GREEN BAG is mentioned when writing to advertisers. 
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Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 
No. 39 Plaza de Cervantes 


Montreal 
JOHN J. CREELMAN, B.C.L. 
Barrister, Solicitor, etc. 
Merchants Bank Building, St. James Street 


Washington Seattle 
SAMUEL J. WETTRICK 
Commercial and Corporation Law 
333-4-5 New York Block 
Depositions taken before 
Nelson R. Anderson, Notary Public 


PUBLISH YOUR WRITINCS 
If you have written a novel—short story—a poem 

or a book of poems—or if you are a doctor, loner. 

professor, clergyman or politician, and wish to publish 

a small edition of your writings—technical and scien- 

tific articles—speeches, addresses or sermons in_hand- 

some book form at a cost ranging from $6 to $60. For 

full information address 

D. C. BARTHOLOMEW CO., 103 Hanover 8t., Boston 

Agents wanted. 
Note. We make no pretense of marketing literary work. 


POGSON, PELOUBET & (0. 


Certified Public 
Accountants 








Quebec 





Titles examined. 
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Also at Chicago, St. Louis, Butte 





COMPLETE SETS OF 


THE GREEN BAG 


20 VOLS., 1889-1908 


In Half Morocco ° e ° ° - $80.00 
In Green Cloth e e ° e ‘ 60.00 
Unbound . P P ‘ s 50.00 
VOL. XXI, 1909 
In Half Morocco re - ‘ - $4.50 
In Green Buckram . a P ° - 4.00 
ADDRESS 


THE RIVERDALE PRESS 


BROOKLINE, BOSTON, MASS. 








Washington Tacoma 
CHAS. ELWIN GEORGE 
Corporation and Criminal Defence Law 


309-10 Bernice Building 


West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 


Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 

















DISTRICT OF COLUMBIA Washington 


PATENTS 


Business from non-resident attorneys es mee 
solicited. Highest references; best services. Counsel 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 

WATSON E. COLEMAN 


Patent Lawyer Washington, D. C. 
| certs attr ea een 














$300 Will Be Paid 


BY THE 


Bench and Bar Review Company 
of Tacoma, Washington 
FOR THE 


Best Law Articles on any Selected 
Topics of General Legal Interest 
to the Profession 


To be used exclusively in 


The Lawyer 2=d Banker 


The NewLaw Magazine of the Pacific Northwest 





Write for particulars. Address 
THE LAWYER AND BANKER 
TACOMA, WASHINGTON 
Remember, it’s Strictly 


High-Class, Up-to-Date, Virile, Aggressive, Clean, 
Sound, Able and Unique 





It will be mutually helpful if THz GrezN Bac is mentioned when writing to advertisers. 
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HE operations of the 
Riverdale Press are not 
confined exclusively to the 
printing of books. If your 
supplies of legal blanks and 





office stationery have been 
unsatisfactory in character 
or in price, it may be to 





your material advantage to 
send your orders to the Riverdale Press, the 
home of the Green Bag. Here is a modern, 
up-to-date printing establishment, equipped 
with monotype casting machines, book type 
without limit, and the finest printing presses 
in the world. Under substantially one manage- 
ment for thirty years, its aim has always been 
to do a little better work than its metropolitan 
neighbors. It would be glad to serve you on 
occasion, whatever your printing requirements. 
No book order too large, no office order too 
smal]. For estimates and other particulars address 
THE RIVERDALE PRESS 
INCORPORATED 


Harvard and Kent Streets, Brookline, Boston, Mass. 


ARTHUR W. SPENCER, Vice-President, 
WILLIAM S. Kemp, Clerk, 


CHARLES A. W. SPENCER, President and Treasurer, 
Directors. 
FRANK E. CHIPMAN, FRANKLIN W. Hosss, 
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Are you interested 
in national politics? 


If so, do not fail to read Stimson’s Constitus 
tions of the United States, Federal and 
State, $3.50. 








The Boston Globe says it ‘‘deals forcibly and clearly 
with the social principles of the right of the individual.’’ 


The Pittsburg Press, ‘‘A fitting adjunct not only to the 
library of the lawyer, the student and the man of letters in 
general, but also to every American home.”’ 


The News and Courier, ‘‘Well worth the careful ex- 
amination of all students of the fundamentals of ‘The 
American Commonwealth.’ ”’ 


The Providence Journal, ‘‘Thoughtful citizens cannot 
afford to overlook such a work as this.’’ 


St. Louis Post-Dispatch, ‘Should be within reach of 
every American.’’ 











Benton’s Lawyer’s Official Oath and Office 
Korkunov’s Theory of Law . . . 
Virginia Colonial Decisions, 2 vols. . 
Nichols on Eminent Domain. 

Thayer’s Legal Essays ° 











PUBLISHED BY 


The Boston Book Company 


83-91 FRANCIS 8T. FENWAY, BOSTON, MASS. 
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